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U.S. Customs Service 


General Notices 


EXTENSION OF THE ACS RECONCILIATION PROTOTYPE 
AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This document announces that the Automated Commer- 
cial System (ACS) Reconciliation Prototype is being extended indefini- 
tely. The prototype will continue to operate in accordance with the 
notice published in the Federal Register on February 6, 1998, as modi- 
fied by the notices published in the Federal Register on August 18, 1998; 
July, 21, 1999; and December 29, 1999. 


ADDRESSES: Written comments regarding this notice and or applica- 
tions to participate in the prototype should be addressed to the Recon- 
ciliation Team, U.S. Customs Service, 1300 Pennsylvania Ave., N.W., 
Room 5.2A, Washington, D.C. 20229-0001, ATTN: Mr. John Leonard. 


FOR FURTHER INFORMATION CONTACT: John Leonard: (202) 
927-0915 or Sandra Chilcoat: (202) 927-0032. 


SUPPLEMENTARY INFORMATION: 


Customs announced and explained the ACS prototype test of recon- 
ciliation in a general notice document published in the Federal Register 
(63 FR 6257) on February 6, 1998. Changes and clarifications to the 
prototype were announced in Federal Register documents published on 
August 18, 1998 (63 FR 44303), July 21, 1999 (64 FR 39187), and De- 
cember 29, 1999 (64 FR 73121). On June 8, 2000, Customs published a 
notice in the Federal Register (65 FR 36505) requesting comments and 
evaluations regarding the prototype. Customs examination of the re- 
sponses is continuing and results will be published in the Federal Regis- 
ter. 

This document announces that the prototype, originally limited to 
consumption entries filed through September 30, 2000, will be ex- 
tended until further notice. Once Customs determines to end the proto- 
type, reasonable notice of the new expiration date will be published in 
the Federal Register. The prototype will continue to operate in accor- 
dance with the notice published in the Federal Register on February 6, 
1998, as modified by the notices published in the Federal Register on 
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August 18, 1998; July, 21, 1999; and December 29, 1999. As previously 
announced, applications to participate in the prototype will be accepted 
throughout its duration. Additional information regarding the proto- 
type can be found at http://www.customs.gov/recon. 


Dated: September 7, 2000. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, September 13, 2000 (65 FR 55326)] 


FEES FOR CUSTOMS SERVICES AT USER FEE AIRPORTS 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This document advises the public of an increase in the fees 
charged user fee airports by Customs for providing Customs services at 
these designated facilities. The fees are based on actual costs incurred 
by Customs in purchasing equipment and providing training and one 


Customs inspector on a full-time basis, and, thus, merely represent re- 
imbursement to Customs for services rendered. The fees to be increased 
are the initial fee charged for auser fee airport’s first year after it signs a 
Memorandum of Agreement with Customs to become a user fee airport, 
and the annual fee thereafter charged user fee airports. 


EFFECTIVE DATE: The new fees will be effective October 1, 2000, and 


will be reflected in quarterly, user fee airport billings issued on or after 
that date. 


FOR FURTHER INFORMATION CONTACT: April Hovey Conti, Of- 
fice of Finance, (202) 927-2014. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 236 of the Trade and Tariff Act of 1984 (Pub.L. 98-573, 
98 Stat. 2992) (codified at 19 U.S.C. 58b), as amended, authorizes the 
Secretary of the Treasury to make Customs services available and 
charge a fee for the use of such services at certain specified airports and 
at any other airport, seaport, or other facility designated by the Secre- 
tary pursuant to specified criteria. (The list of user fee airports is found 
at § 122.15 of the Customs Regulations (19 CFR 122.15).) The fee that is 
charged is an amount equal to the expenses incurred by the Secretary in 
providing the Customs services at the designated facility, which in- 
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cludes purchasing equipment and providing training and inspectional 
services, i.e., the salary and expenses of individuals employed by the 
Secretary to provide the Customs services, and, thus, merely represents 
reimbursement to Customs for services rendered. The fees being raised 
are the initial fee charged for a user fee airport’s first year after it signs a 
Memorandum of Agreement with Customs to become a user fee airport 
(currently set at $ 111,500), and the annual fee thereafter charged user 
fee airports (currently set at $ 80,000). The notice establishing the cur- 
rent user fee rates was published in the Federal Register on July 8, 1999 
(64 FR 36969). 

The user fees charged a user fee airport are typically set forth in a 
Memorandum of Agreement between the user fee facility and Customs. 
While the amount of these fees are agreed to be at flat rates, they are ad- 
justable, as costs and circumstances change. 


ADJUSTMENT OF USER FEE AIRPORT FEES 

As of May 31, 2000, Customs has determined that, in order for the 
user fee charged to actually reimburse Customs for services provided, 
the initial fee must be increased from $ 111,500 to $ 117,600, and the 
recurring annual fee subsequently charged must be increased from 
$ 80,000 to $ 84,500. The new fees will be effective October 1, 2000, and 
will be reflected in quarterly, user fee airport billings issued on or after 
that date. 


Dated: September 8, 2000. 


WAYNE HAMILTON, 
Assistant Commissioner, 
Office of Finance. 


[Published in the Federal Register, September 13, 2000 (65 FR 55327)] 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 7-2000) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of June 2000 follow. 
The last notice was published in the CUSTOMS BULLETIN on July 12, 
2000. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: September 13, 2000. 


JOSEPH E. HOWARD, 
(for Joanne Roman Stump, Chief, 
Intellectual Property Rights Branch.) 


The list of recordations follow: 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 8-2000) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of July 2000 follow. 
The last notice was published in the CUSTOMS BULLETIN on July 12, 
2000. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: September 13, 2000. 


JOSEPH E. Howarp, 
(for Joanne Roman Stump, Chief, 
Intellectual Property Rights Branch.) 


The list of recordations follow: 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CuSTOMs, 
Washington, DC, September 13, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 


CERTAIN EMPTY GLASS ENVELOPES (BULBS) FOR 
HALOGEN LAMPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of empty glass enve- 
lopes (bulbs) for halogen lamps. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling and any treatment pre- 
viously accorded by Customs to substantially identical transactions, 
concerning the tariff classification of empty glass envelopes (bulbs) for 
halogen lamps, under the Harmonized Tariff Schedule of the United 


States (HTSUS). Comments are invited on the correctness of the in- 
tended action. 


DATE: Comments must be received on or before October 27, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to: U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke New York Ruling Let- 
ter (NY) B88262, dated July 31, 1997, which pertains to the classifica- 
tion of coated and uncoated empty glass envelopes (bulbs) for halogen 
reflector lamps. NY B88262 is set forth as “Attachment A” to this docu- 
ment. 

In NY B88262, Customs reasoned that because the articles, in their 
condition as imported, did not contain any fittings (i.e., base metal fila- 
ments or other conductive hardware), the articles (coated and un- 
coated) were classifiable under subheading 7011.10.50, HTSUS, as 
glass envelopes (including bulbs and tubes), open, and glass parts there- 
of, without fittings, for electric lamps, cathode ray tubes and the like: for 
electric lighting: other. 

Although in this notice Customs is specifically referring to one rul- 
ing, NY B88262, this notice covers any rulings on this merchandise that 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing databases; no further rul- 
ings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, other than the referenced rulings (see above), should advise Cus- 
toms during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical transactions. This treatment 
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may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling ofa 
third party to importations of the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the HTSUS. Any per- 
son involved in substantially identical transactions should advise Cus- 
toms during this notice period. An importer’s failure to advise Customs 
of substantially identical transactions or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of the 
importer or his agents for importations of merchandise subsequent to 
this notice. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
B88262 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 964397 (see “Attachment B” to this document). 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: September 7, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
| Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
New York, NY, July 31, 1997. 
CLA-2-70:RR:NC:2:226 B88262 
Category: Classification 


Tariff No. 7011.10.5000 
Ms. Lisa C. SCHNEIDER 


ASSOCIATED CUSTOMHOUSE BROKERS, INC 
WATER TOWER PARK 
1099 Jay Street Bldg. C-5 
PO Box 22670 
Rochester, NY 14692-2670 
Re: The tariff classification of glass envelopes from Germany 
Dear Ms. SCHNEIDER 

In your letter dated July 22, 1997, on behalf of your client, Bausch & Lomb, Inc., you re- 
quested a tariff classification ruling regarding glass envelopes. Representative samples 
were submitted with your ruling request. 

You indicated in your letter that this merchandise will be imported under a temporary 
importation bond from Germany into the United States where they will undergo a vacuum 
coating process. Following this application, the goods will be exported and used in the 


manufacture of halogen reflector lamps. The samples submitted with your ruling consist of 
two glass envelopes, one coated and one uncoated. 
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The applicable subheading for both glass envelopes (coated and uncoated) will be 
7011.10.5000, Harmonized Tariff Schedule of the United States, which provides for glass 
envelopes (including bulbs and tubes), open, and glass parts thereof, without fittings, for 
electric lamps, cathode-ray tubes or the like: for electric lighting: other. The rate of duty 
will be 5.4 percent ad valorem. 

In your letter you suggest that the coated glass envelopes should be classified in subhead- 
ing 8539.90.0000. However, subheading 8539.90.0000 does not apply because glass enve- 
lopes whether or not coated are provided for in heading 7011 

Your ruling request addresses the issue of which country would be regarded as country of 
origin for the glass envelopes after the coating process has been completed, Germany or the 
United States. The processes applied to the German glass envelopes in the United States do 
not change the country of origin from Germany to the United States. The country of origin 
of the coated glass envelopes remains Germany, not the United States 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Jacob Bunin at 212-466-5796 

GWENN KLEIN KIRSCHNER 
Chief, Special Products Branch, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CusTOoMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 964397 AML 
Category: Classification 
Tariff No. 7011.10.10 
Ms. Lisa C. SCHNEIDER 
ASSOCIATED CUSTOMHOUSE BROKERS, IN‘ 
WATER TOWER PARK 
1099 Jay Street Bldg. C-5 
PO. Box 22670 
Rochester, NY 14692-2670 


Re: Glass envelopes for halogen bulbs; NY B88262 revoked 


DEAR Ms. SCHNEIDER 

This is in reference to New York Ruling Letter (NY) B88262, dated July 31, 1997, issued 
to you on behalf of Bausch & Lomb, Inc., which concerned the classification of glass enve- 
lopes under the Harmonized Tariff Schedule of the United States (HTSUS). We have recon- 
sidered NY B88262 and now believe that the classification set forth is incorrect 
Facts: 

The articles were described in NY B88262 as coated and uncoated glass envelopes for 
halogen bulbs and were classified under subheading 7011.10.50, HTSUS, which provides 
for glass envelopes (including bulbs and tubes), open, and glass parts thereof, without fit- 
tings, for electric lamps, cathode-ray tubes or the like: for electric lighting: bulbs for incan- 
descent lamps: other. 


Issue: 


Whether glass envelopes for use in halogen bulbs are classifiable in subheading 
7011.10.10 or 7011.10.50, HTSUS? 


Law and Analysis: 
Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
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ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

The HTSUS headings and subheadings under consideration are as follows: 


7011 Glass envelopes (including bulbs and tubes), open, and glass parts 
thereof, without fittings, for electric lamps, cathode-ray tubes or the 
like: 

7011.10 For electric lighting: 

7011.10.10 Bulbs for incandescent lamps: 

7011.10.50 Other. 


The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise. Customs believes the ENs should always be consulted. See 
T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

There is no dispute that the articles are classifiable in heading 7011. We note, for infor- 
mational purposes, that if the glass envelopes were imported with their fittings in place, 
i.e., as finished or complete halogen bulbs, they would be classifiable as such in heading 
8359, HTSUS. See, for example, Headquarters Ruling Letter (HQ) 962258, dated February 
11, 1999. The crux of the matter is which subheading best describes the glass envelopes to 
be used for halogen bulbs. The ENs to heading 7011, HTSUS, provide, in pertinent part, as 
follows: 

This heading covers: 


(A) All open glass envelopes (including bulbs and tubes) of any shape or size, without 
fittings, for the manufacture of electric lamps, valves and tubes, whether these are for 
illuminating or other purposes (incandescent or vapour discharge lamps, X-ray tubes, 
radio valves, cathode-ray tubes, rectifier valves or other electronic tubes or valves, in- 
fra-red lamps, etc.). Most of these envelopes are mass-produced by automatic ma- 


chines; they may be frosted, coloured, opal, metallised, coated with fluorescent 
material, etc. 


Glass parts of envelopes (such as faceplates or cones of cathode-ray tubes for television 
receivers, spotlight bulb reflectors) remain in this heading. 


(B) Tubes with narrowed ends clearly intended for electric lamps, or bent into shape 
for advertising signs. 


(C) Tubes lined with a fluorescent substance (e.g., zinc silicate, cadmium borate, cal- 
cium tungstate). 


By means of a series of operations (including, insertion of filaments or electrodes, ex- 
haustion of the envelope, introduction of one or more rare gases, of mercury, etc., fit- 
ting of caps or connectors), these envelopes are made into electric lamps, cathode-ray 
tubes or the like of Chapter 85. 


All the above-mentioned articles may be of ordinary glass, crystal glass or fused 
quartz. 


The Encyclopedia Britannica (1993), under the heading “lamps” provides the following 
definitions and explanations of electric lamps and discharge lamps while tracing the devel- 
opmental history of those articles: 


An incandescent lamp (g.v.) is one in which a filament gives off light when heated to 
incandescence by an electric current. 


« * * * * * 


* 


The most important subsequent improvement in the incandescent lamp was the de- 
velopment of metallic filaments, particularly of tungsten. Tungsten filaments quickly 
replaced ones made of carbon, tantalum, and metalized carbon in the early 1900s[.] 
Tungsten is highly suitable for such lamps because of all the materials suitable for 
drawing into filament wires, it has the highest melting point. This means that lamps 
can operate at higher temperatures and therefore emit both whiter light and more 
light for the same electrical input than was possible with less durable and less refracto- 
ry carbon filaments. 


a * * * * * * 
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The early Tungsten lamps, like carbon lamps, suffered from the migration of fila- 
ment molecules to the glass bulb, causing a blackening of the bulb, a loss in light out- 
put, and progressive thinning of the filament until it broke. About 1913, it was found 
that a small amount of inert gas (argon or nitrogen) reduced migration and enabled 
the filament to be run at a higher temperature, giving a whiter light, higher efficiency, 


and longer life. Further improvements followed including the development of the 
coiled filament. 


The Encyclopedia Americana (1993) provides similar definitional explanations under the 
heading “electric lighting” at pp. 127-128; as does the McGraw -Hill Scientific and Techni- 
cal Encyclopedia under the heading “incandescent lamp,” with the functional differences 
being noted under the headings “fluorescent lamp,” “metal halide lamp,” “neon glow 
lamp,” and “vapor lamp.” For further insight see also the Electrical Engineering Hand- 
book, CRC Press, Inc., 1993, pp. 2257-2276. 

The McGraw -Hill Scientific and Technical Encyclopedia under the heading “incandes- 
cent lamp” elaborates, under the subheading “tungsten-halogen”: 


These special lamps are made with a fill gas that includes a small amount of one of the 
halogen elements such as iodine, bromine, or chlorine. The special changes that result 
from the halogen addition are: (1) the filament temperature can be increased, giving a 
whiter light output; (2) the depreciation in light output with time is greatly decreased; 

and (3) the lumen output and the life are increased. The lamps are made only in the 
tubular shape by using small-diameter tubing made of fused quartz instead of glass to 
withstand the 500° F or 260°C bulb wall temperature required for proper functioning 
of the halogen gas fill. In operation, as the tungsten evaporates from the filament, it 
combines with the halogen forming a tungsten-halogen gas. This gas circulates within 
the lamp, but instead of blackening the bulb wall with tungsten deposits, as happens in 
regular lamps, the tungsten remains as a gas, until coming in contact with the very 

high-temperature filament it separates into halogen and tungsten with the tungsten 
being deposited back on the filament. This lamp develops a larger amount of ultravio- 
let radiation than general-service lamps. This may cause problems when lighting ob- 
jects sensitive to ultraviolet, so precautions may be required. 


Under the subheading “lamp construction,” again under the heading “luminescent 
lamps,” McGraw -Hill provides: 


The important parts of an incandescent lamp are the lamp enclosure or bulb, the 
filament, and the base. Standard lamps have various bulb shapes, bases, and filament 
constructions. The bulb may be clear, colored, inside-frosted, or coated with diffusing 
or reflecting material. Most lamps have soft-glass bulbs; hard glass is used when the 
lamp will be subjected to sudden and severe temperature changes. In addition, lamps 
are available with a variety of bulb shapes, base types, and filament structures. These 
vary according to the type of service planned, the need for easy replacement, and other 
environmental and service conditions. 


We find that halogen lamps are incandescent lamps and that the glass envelopes without 
fittings are designed and intended principally and solely for such use. 


Holding: 


The empty glass envelopes are classifiable under subheading 7011.10.10, HTSUS, which 
provides for glass envelopes (including bulbs and tubes), open, and glass parts thereof, 
without fittings, for electric lamps, cathode-ray tubes or the like: for electric lighting: bulbs 
for incandescent lamps. 

For informational purposes, we note that this ruling is limited to glass envelopes which 
are not finished. Finished bulbs (those which are imported with either a filament and/or 
the metallic base) are classifiable eo nomine under heading 8539, HTSUS, which provides 
for electrical filament or discharge lamps, including sealed beam lamp units and ultraviolet 
or infrared lamps; arc lamps and parts thereof. 


Effect on Other Rulings: 
NY B88262 is hereby REVOKED. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
IB-367 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to the classification of IB-367 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iffclassification of IB—367 under the Harmonized Tariff Schedule of the 
United States (HTSUS). Similarly, Customs intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. Comments are invited on the correctness of the proposed 
actions. 


DATE: Comments must be received on or before October 27, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, 
General Classification Branch, (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
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merchandise, and to provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of IB-367. Although in this notice Customs is specifically 
referring to New York ruling (NY) F82445, dated February 22, 2000, 
this notice covers any rulings on this merchandise which may exist but 
have not been specifically identified. Customs has undertaken reason- 
able efforts to search existing databases for rulings in addition to the 
one identified. No further rulings have been found. This notice will cov- 
er any rulings on this merchandise that may exist but have not been 
specifically identified. Any party, who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importation of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions, or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importer or his agents for importation of merchandise 
subsequent to this notice. 

In NY F82445, Customs ruled that IB-367 was classified in subhead- 
ing 2941.90.30, HTSUS, as an “other antibiotic.” NY F82445 is set forth 
as Attachments “A”. It is now Customs position that this substance is 
not correctly classified in heading 2941, HTSUS, because it is not an an- 
tibiotic. To be classifiable in heading 2941, HTSUS, a substance must 
be one of the types of “substances secreted by living micro-organisms 
which have the effect of killing other micro-organisms or inhibiting 
their growth,” or be in aclass of “synthetic products closely related to 
natural antibiotics and used as such.” IB-367 was originally synthe- 
sized from porcine leukocytes, a type of mammalian cell. Hence, while 
IB-367 is a synthetic product used to kill microorganisms, it is not 
“closely related to natural antibiotics,” in the sense that it is not origi- 
nally secreted by living micro-organisms. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
F82445, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 964401 (see At- 
tachment “B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: September 7, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


{| Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
New York, NY, February 22, 2000. 
CLA-2-29:RR:NC:2:238 F82445 

Category: Classification 

Tariff No. 2941.90.3000 
GENE MErRuTKA, PH.D 
INTRABIOTICS PHARMACEUTICALS, INC 
1255 Terra Bella Avenue 
Mountain View, CA 94043 
Re: The tariff classification of IB-367 (CAS-244015-05-2 ), imported in bulk form, from 

Denmark. 

DEAR Dr. MERUTKA 

In your letter dated January 10, 2000, you requested a tariff classification ruling. 

The subject product, designated as IB-367, is a cyclic polypeptide antibiotic obtained by 
chemical synthesis. A paper presented by several of your colleagues at the 37" Interscience 
Conference on Antimicrobial Agents and Chemotherapy, in Toronto, Canada (September 
28-October 1, 1997), concluded, inter alia, that IB-367 exhibits broad spectrum antimicro- 
bial activity against gram-positive and gram-negative bacteria, and Candida albicans. 

The applicable subheading for the subject product will be 2941.90.3000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for “Antibiotics: Other: Other: 
Aromatic or modified aromatic.” The rate of duty will be free. 

This merchandise may be subject to the requirements of the Federal Food, Drug, and 
Cosmetic Act. Which is administered by the U.S. Food and Drug Administration. You may 
contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone number 
301-443-1544. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Harvey Kuperstein at 
212-637-7068. 

ROBERT B. SWIERUPSKI 
Director, 
National Commedity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 964401 AM 
Category: Classification 
Tariff No. 2934.90.30 
Dr. GENE MERUTKA 
INTRABIOTICS PHARMACEUTICALS, INC 
1255 Terra Bella Ave. 
Mountain View, CA 94043 


Re: NY F82445 revoked; IB-367 imported in bulk form. 


DEAR Dr. MERUTKA: 

This is in reference to NY F82445, issued to you on February 22, 2000, concerning the 
classification, under the Harmonized Tariff Schedule of the United States (HTSUS), of 
IB-367. We have reviewed the decision in NY F82445 and have determined that the classifi- 


cation set forth in that ruling for IB-367 is in error. This ruling revokes NY F82445. 
Facts: 

IB-367 is asynthetic drug derived from Protegrins, a family of naturally occurring mam- 
malian peptides. Protegrins contain 16 to 18 amino acids and were originally purified from 
porcine leukocytes. Like the naturally occurring mammalian peptides, IB-367 exhibits 
broad spectrum antimicrobial activity against gram-positive and gram-negative bacteria, 
and Candida albicans. It is imported in bulk as a white to off-white powder for further for- 
mulation into Protegin IB-367 Rinse, a pharmaceutical product used in the treatment of 
oral mucositis, a condition characterized by painful mouth ulcers that form as a side effect 
of cancer therapies. Protegin IB~367 Rinse completed Phase II Food and Drug Administra- 
tion (FDA) clinical trials in August of 1999. 

IB-367 is a cyclic polypeptide with the molecular formula C7gHj2gN39018S4*x HCley 
H920, and the chemical name L-Arginamide, L-arginylglycylglycyl-L-leucyl-L-cysteiny]- 
L-tyrosyl-L-cysteinyl-L-arginylglycyl-L-arginyl-L-phenylalany!-L-cysteinyl-L-valyl-L-cys 
teinyl-L-valyglycyl-, cyclic (6-14), (7-+12)-bis (disulfide), hydrochloride, hydrate (9CI). 
IB-367 has been assigned CAS registry # 244015-05-02 and is not listed in the Chemical 
Appendix or the Pharmaceutical Appendix to the Tariff Schedule. 


Issue: 


Whether IB-367 is classified in subheading 2941.90.30, HTSUS, as “Antibiotics: Other: 
Other: Aromatic or modified aromatic,” or in subheading 2934.90.30, HTSUS, as “* * * 
other heterocyclic compounds: Other: Drugs.” 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context that requires otherwise, by the Additional US. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any related section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI 6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis , to the GRIs. In 
interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity De- 
scription and Coding System may be utilized. The ENs, although not dispositive or legally 
binding, provide acommentary on the scope of each heading, and are generally indicative of 


the proper interpretation of the HTSUSA. See, T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 
1989). 


Chapter 29 of the HTSUS, with exceptions inapplicable here, provides only for “[s]epa- 
rate chemically defined organic compounds, whether or not containing impurities.” Note 
1(a), Chapter 29, HTSUS. Hence, the instant merchandise, an unmixed compound, im- 
ported in bulk for incorporation within pharmaceutical or other products, is appropriately 
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classified in Chapter 29, HTSUS. The following headings in Chapter 29, HTSUS, are rele- 
vant to the classification of this product: 
2934 


Nucleic acids and their salts; other heterocyclic compounds: 
2934.90 


Other [than compounds containing an unfused thiazole ring 
(whether or not hydrogenated) in the structure: Compounds con- 
taining a benzothiazole ring-system (whether or not hydroge- 
nated), not further fused: Compounds containing a phenothiazine 
ring-system (whether or not hydrogenated), not further fused] 
Other: [than Aromatic or modified aromatic] 
2934.90.30 Drugs 

* * 
2941 Antibiotics: 


2941.90 Other: [than Ampicillin and its salts Penicillin G salts; Carfecillin, 
sodium; Cloxacillin, sodium; Dicloxacillin, sodium; Flucloxacillin 
(Floxacillin); and Oxacillin, sodium; Streptomycins and their de- 
rivatives; salts thereof: Dihydrostreptomycin and its derivatives; 
salts thereof Tetracyclines and their derivatives; salts thereof; 
Chloramphenicol and its derivatives; salts thereof; Erythromycin 
and its derivatives] 
Other: [than Natural antibiotics] 

2941.90.30 Aromatic or modified aromatic 


In NY F82445, this merchandise was classified in subheading 2941.90.30, HTSUS. The 
ENs to heading 2941, HTSUS, state in pertinent part: “[A]ntibiotics are substances se- 
creted by living micro-organisms which have the effect of killing other micro-organisms or 
inhibiting their growth” and “[N]atural antibiotics reproduced by synthesis (e.g., chloram- 
phenicol) are classified in this heading, as are certain synthetic products closely related to 
natural antibiotics and used as such (e.g., thiamphenicol).” IB-367 was originally synthe- 
sized from porcine leukocytes. Hence, while IB-367 is a synthetic product used as an anti- 
biotic, it is not “closely related to natural antibiotics,” in the sense that it is not originally 
secreted by living micro-organisms. Rather, IB-367 is an “other heterocyclic compound” 
classified within subheading 2934.90 

In “Guidance Concerning the Tariff Classification of Pharmaceutical Products Im- 
ported for Clinical Research,” May 24, 2000, Customs BULLETIN, Vol. 34, No. 21., Customs 
announced its intention to classify separate chemically defined organic compounds im- 
ported in bulk, for use in Phase II or III FDA clinical trials, in the “drug” provisions of 
Chapter 29. 

At the time NY F82445 was issued, IB-367 was used in the latter phases of FDA man- 
dated clinical trials. Hence, the proper classification for this substance is subheading 


2934.90.30, HTSUS, the provision for “Nucleic acids and their salts; other heterocyclic 
compounds: Other: Drugs.” 


Holding: 

IB-367 is classified in subheading 2934.90.30, HTSUS, the provision for “Nucleic acids 
and their salts; other heterocyclic compounds: Other: Drugs.” 
Effect on Other Rulings: 

NY F82445, dated February 22, 2000, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
THE STARGAZER AND PATHFINDER FACT PACKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter and 


the revocation of treatment relating to the classification of the Stargaz- 
er and Pathfinder Fact Packs. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling and to revoke any treat- 
ment previously accorded by Customs to substantially identical 
transactions, concerning the tariff classification of the Stargazer Fact 
Pack and the Pathfinder Fact Pack under the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Notice of the proposed action was 
published on July 26, 2000, in Vol. 34, No. 30 of the CUSTOMS BULLETIN. 
Several comments were received in response to this notice. 


EFFECTIVE DATE: This notice is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after November 27, 
2000. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
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mine whether any other applicable legal requirement is met. Pursuant 

to Customs obligations, a notice of proposed modification of New York 

Ruling Letter (NY) E82029 was published on July 26, 2000, in Vol. 34, 

No. 30 of the CUSTOMS BULLETIN. Several comments were received in re- 
sponse to this notice. 

NY E82029 concerned the classification of the Stargazer Fact Pack 
and the Pathfinder Fact Pack, both marketed as “educational toys.” All 
articles in the Stargazer function as astronomy guides and implements, 
that is, the disparate objects are used conjunctively to amuse while 
guiding the user through the steps of elementary astronomy. The nexus 
between the articles contained in the Stargazer is that of a child amus- 
ing himself by emulating the adult activity of studying the stars and 
learning fundamental facts about astronomy. There is a clear nexus 
which contemplates a use together to amuse. HQ 959232, issued June 2, 
1998. Contrariwise, there is no clear nexus among the articles con- 
tained in the Pathfinder. While it can be suggested that the intended 
function of the disparate group of articles is that of providing amuse- 
ment for children who emulate the adult activities of exploring, map 
reading and orienteering (and learning fundamental facts about these 
skills), we find that the disparate articles in the Pathfinder lend them- 
selves to disparate pursuits. 

As stated in the proposed notice, this modification action with regard 
to the Stargazer will cover any rulings on this merchandise that may ex- 
ist but have not been specifically identified. Any party who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the merchan- 
dise subject to this notice should have advised Customs during this no- 
tice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice, may raise the rebuttable 
presumption of lack of reasonable care on the part of the importers or 
their agents for importations of merchandise subsequent to the effec- 
tive date of this final decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY E82029, 
and any other ruling not specifically identified, to reflect the proper 
classification of the merchandise pursuant to the analysis set forth in 
HQ 962971 (see the Attachment to this document). Additionally, pur- 
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suant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
sixty (60) days after its publication in the CUSTOMS BULLETIN. 


Dated: September 11, 2000. 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT } 


DEPARTMENT OF THE TREASURY 
U.S. CuSTOMS SERVICE 
Washington, DC, September 11, 2000 
CLA-2 RR:CR:GC 962971 AML 
Category: Classification 
Tariff Nos. 4202.92.45, 4901.99.00, 
4905.99.00, 4911.99.60, 8513.10.20, 
9005.10.00, 9014.10.90, 9208.90.00, 
9608.20.00, and 9503.70.00 
Mr. Bruce N. SHULMAN 
STEIN, SHOSTAK, SHOSTAK & O’Hara, PC. 
Suite 807 
1620 L Street, N.W. 
Washington, DC 20036-5605 


Re: Reconsideration of NY E82029; Stargazer and Pathfinder; Fact Packs 


DEAR Mr. SHULMAN 

This is in reference to your letter of July 13, 1999, on behalf of Walter Foster Publishing, 
Inc., requesting reconsideration of New York Ruling Letter (NY) E82029, dated June 23, 
1999, which classified each item contained in the “The Stargazer Fact Pack” (“Stargazer” 
and in “The Pathfinder Fact Pack” (“Pathfinder”) individually under the Harmonized Tar- 
iff Schedule of the United States (HTSUS). We have reconsidered NY E82029 and now be- 
lieve that the classification set forth concerning the Stargazer Fact Pack is incorrect 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on July 26, 
2000, in Vol. 34, No. 30 of the Customs BULLETIN, proposing to modify NY 82029 and to 
revoke the treatment pertaining to the Stargazer Fact Pack. We regret that the notice inad- 
vertently omitted language regarding the Pathfinder. We believe that the classification set 
forth in NY E82029 concerning the Pathfinder Fact Pack is correct. Several comments 
were received in response to this notice. In preparing this ruling, consideration was given 
to your letter of August 3, 2000. 


Facts: 
The Stargazer Fact pack is made up of the following items: 
1. A 32 page, paperbound booklet (“A First Guide to the Stars”) printed with il- 


lustrations and text which introduces a child to astronomy and includes references to 
other articles contained in the pack. 


2. A 16 page “Stargazer Activity Book” printed with text and diagrams providing 
text and diagrams for observing the night sky. 
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3. A printed map of the moon. 

4. A packet of “Star System Stick-ons” which are small, luminescent, plastic shapes 
molded in the form of planets, stars, comets and the like. Included are small adhesive 
disks intended to be used to affix the plastic shapes to surfaces. 

5. A “planisphere,” which is a map of the constellations printed on a paperboard disk 
with a rotating plastic overlay. 

6. One small plastic telescope. 

7. One brightly colored plastic flashlight. 

8. One felt-tipped pen. 

9. A child-sized clear polyviny! chloride (PVC) backpack which serves as the retail 
package for the assortment of items. 

The Pathfinder Fact Pack is made up of the following items: 


1.A 32 page, paperbound booklet (“A First Guide to Mapping”) printed with illustra- 
tions and text which introduces a child to mapping and includes references to other 
articles contained in the pack. 

2. A 16 page “Pathfinder Activity Book” printed with text and diagrams providing 
text, diagrams and activities for introducing the use of and the creating maps. 

3. A printed map of the world with a “treasure map” printed on the reverse side. 

4. Two sheets of stickers to be used with the world and treasure maps for labeling 
countries and continents and to create the treasure map. 

. One small pair of plastic binoculars. 

. One plastic whistle with attached loop of cord 
. One brightly colored plastic flashlight. 

. One felt-tipped pen. 

. One plastic compass. 

10. A child-sized clear polyvinyl chloride (PVC) backpack which serves as the retail 
package for the assortment of items. 

Issue: 


Whether the “Stargazer Fact Pack” and “Pathfinder Fact Pack” are classifiable as toys 


put up in sets or outfits, as sets put up for retail sale, or according to the classification of 
each of their respective components? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (ENs) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRIs. 

Heading 9503 covers other toys. Although the term “toy,” in general, is not specifically 
defined in the tariff, the ENs to Chapter 95, HTSUS, indicate that “this Chapter covers 
toys of all kinds whether designed for the amusement of children or adults.” It has been 
Customs position that the amusement requirement means that toys should be designed 
and used principally for amusement. See Additional U.S. Rule of Interpretation 1(a), 
HTSUS. 

The ENs for heading 95.03 provide, in pertinent part, that: 

This heading covers: 
(A) [all toys not included in headings 95.01 and 95.02. 
* * * * * 
[t]hese include: 


* * * * * . * 


(17) [e]ducational toys (e.g., toy chemistry, printing, sewing and knitting sets). 


* * * * * * 


[c]ertain toys (e.g., electric irons, sewing machines, musical instruments, etc.) may be 
capable of a limited “use”; but they are generally distinguishable by their size and lim- 
ited capacity from real sewing machines, etc. 

[clollections of articles, the individual items of which if presented separately would be 
classified in other headings in the Nomenclature, are classified in this Chapter when 
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they are ps up in a form clearly indicating their use as toys (e.g., instructional toys 
such as chemistry, sewing, etc., sets). 


{clertain of the above articles (toy arms, tools, gardening sets, tin soldiers, etc.) are 
often put up in sets. 


The EN to subheading 9503.70, provides, in pertinent part, that: 


Subject to substantiated classification in heading 95.03 and for the purpose of this 
subheading: 

(i) “Sets” are two or more different types of articles (principally for amusement), 
put up in the same packing for retail sale without repacking. Simple accessories or ob- 
jects of minor importance intended to facilitate the use of the articles may also be in- 
cluded. 

(ii) “Outfits” are two or more different articles put up in the same packing for retail 


sale without repacking, specific to a particular type of recreation, work, person or pro- 
fession. 


If these goods can be shown to be designed principally for the amusement of children or 
adults, they may qualify asa set of heading 9503, HTSUS. Upon examination of the individ- 
ual articles contained in the Stargazer collection, only one is a toy in its own right. The plas- 
tic, hand-held telescope is a toy; its principal use, though “capable of a limited ‘use,’” is 
similar to that of an actual telescope. The telescopes “are * * * distinguishable by their size 
and limited capacity from real” telescopes and can be understood to be for looking at celes- 
tial bodies (more aptly, imitating that pursuit) as the instruction book indicates (see the 
EN above). We note that the EN references to collections of articles and outfits allow collec- 
tions such as these to be classified as toys, i.e., “two or more different articles put up in the 
same packing for retail sale without repacking, specific to a particular type of recreation, 
work, person or profession.” See the EN to subheading 9503.70, supra. 

Upon examination of the articles in the Pathfinder collection, only one is a toy in its own 
right. The plastic, hand-held binoculars are a toy; their principal use, though “capable ofa 
limited ‘use,”” is similar to that of actual binoculars. The binoculars “are * * * distinguish- 
able by their size and limited capacity from real” binoculars and can be understood to be for 
looking at objects, persons and scenery (more aptly, imitating that pursuit) as the instruc- 
tion book indicates (see the EN above). 

In the tariff context, “amuse” is mainly used in contrast to some utilitarian or functional 
quality and the focus is not how the toys are used, but whether they are designed to 
amuse. An examination of the Stargazer Fact Pack and the Pathfinder Fact Pack shows 
that neither is designed to amuse, but rather both are designed to facilitate some kind of 
educational activity. 

In the most recent ruling cited in support of the claim of classification as “[t]oys, put up 
in sets or outfits” in subheading 9503.70, HTSUS, the quoted portion speaks to the point 
that some components may be used independently of the rest in a subheading 9503.70 set 
without disqualifying the classification. However, integral to that concept is that the arti- 
cles “typically” are used together to provide amusement but also that “[i]t is sufficient 
that the components of the toy set possess a clear nexus which contemplates a use to- 
gether to amuse.” HQ 959232, issued June 2, 1998 (emphasis added). Of the articles under 
consideration here, all articles in the Stargazer function as astronomy guides and imple- 
ments, that is, the disparate objects are used conjunctively to amuse while guiding the user 
through the steps of elementary astronomy. The nexus between the articles contained in 
the Stargazer is that of a child amusing himself by emulating the adult activity of studying 
the stars and learning fundamental facts about astronomy. 

In the case of the Stargazer, the backpack serves to store and transport the articles, 
thereby aiding in stargazing on site. It is this nexus and function—that of storing the dispa- 
rate articles and enabling the user to transport the outfit (Fact Pack) to any desired vanta- 
gepoint to observe the stars—that makes the backpack part of the set or outfit in this 
particular instance. 

Contrariwise, there is no clear nexus among the articles contained in the Pathfinder. As 
you note in your August 3, 2000, letter, the Pathfinder is an “educational toy” designed to 
teach exploration, mapping and geography. While it can be suggested that the intended 
function of the disparate group of articles is that of providing amusement for children who 
emulate the adult activities of exploring, map reading and orienteering (and learning fun- 
damental facts about these skills), we find that the disparate articles in the Pathfinder lend 
themselves to disparate pursuits. That is, as compared to the Stargazer, which provides 
disparate articles intended to be used for a single pursuit—astronomy—the Pathfinder’s 
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disparate articles, when used in tandem with the activity book, are used for several similar 

pursuits (either map reading, map making, orienteering), rather than asingle, defined pur- 
pose. The rendition and recitation of the history and derivation of the different types of 
maps offer no amusement at all. We find that the articles contained in the Pathfinder do not 
“possess a clear nexus which contemplates a use together to amuse.” Therefore, with re- 

gard to the Pathfinder, we affirm the determination made in NY E82029. 

The Stargazer is acollection of booklets and materials intended to provide an elementary 
introduction to astronomy. The goods in the Stargazer are put up together to make the 
goods more than the sum of their parts, i.e., they comprise an educational toy which, 
through amusing activity not unlike a chemistry or sewing set (mentioned as exemplars in 
the EN), introduces a child to astronomy. Emulating an adult activity while gaining knowl- 
edge about astronomy amuses the child. Consequently, the Stargazer constitutes toys put 
up in sets or outfits within the subheading 9503.70 text and its EN. The goods when im- 
ported together are more educational when used together than they would be if they were 
imported alone. In other words, a set or outfit is created out of the disparate objects. 

We do not reach the question of whether these goods constitute a “GRI 3(b)” set because 
classification is resolved at GRI 1 by way of GRI 6. GRI 6 provides, in pertinent part, that 
“for legal purposes, the classification of goods in the subheadings of a heading shall be de- 
termined according to the terms of those subheadings and any related subheading notes 
and, mutatis mutandis , to the above rules [GRIs 1-6], on the understanding that only sub- 
headings at the same level are comparable.” 

In consequence of the goods in the Stargazer being put up in a form clearly indicating 
their use as toys, forming a set put up for retail sale, they are classifiable as toys put up in 
sets or outfits for retail sale. 

The holding with regard to the Stargazer comports with several prior Customs rulings: 
NY 858364, dated December 13, 1990, in which a toy detective set was classified in sub- 
heading 9503.70.80, HTSUS; NY B88271, dated July 28, 1997, in which a “Doring Kinders- 
ley Science Kit” was classified in subheading 9503.70.00, HTSUS; NY A87577, dated 
September 27, 1996, in which, among other things, an “Expedition Camping Set” was clas- 
sified in subheading 9503.70.00, HTSUS; HQ 083048, dated October 12, 1989, in which a 
chemistry set was classified under subheading 9503.70.80, HTSUS; HQ 084926, dated Sep- 
tember 20, 1989, in which a “Toy Junior Science Set” was classified in subheading 
9503.70.80, HTSUS; and HQ 959686, dated March 31, 1998, in which a “Fun with Elec- 
tronics” set was classified in subheading 9503.70.00, HTSUS. 

The holding with regard to the Pathfinder comports with a prior Customs ruling: Head- 
quarters Ruling Letter (HQ) 962327, dated June 23, 2000, which determined that the ar- 
ticles contained in the “Adventures in Art Travel Pack” did not constitute a toy set or outfit 
under heading 9503, HTSUS, and classified the individual components of Travel Pack ac- 
cording to their eo nomine provisions. 


Holding: 


At GRI 6, the contents and container of the “Stargazer Fact Pack” are classifiable in sub- 
heading 9503.70.00, HTSUS, as other toys put up in sets or outfits, and parts and accesso- 
ries thereof. 


At GRI 1, the contents and container of the “Pathfinder Fact Pack” are classifiable as 
follows: 


1. The 32 page, paperbound booklet (“A First Guide to Mapping”) printed with il- 
lustrations and text which introduces a child to mapping and includes references to 
other articles contained in the pack is classifiable under subheading 4901.99.00, 
HTSUS, which provides for other printed books containing 5 or more pages each, but 
not more than 48 pages each. 

2. The 16 page “Pathfinder Activity Book” printed with text and diagrams providing 
text, diagrams and activities for introducing the use of and the creating maps is classi- 
fiable under subheading 4901.99.00, HTSUS, which provides for other printed books 
containing 5 or more pages each, but not more than 48 pages each. 

3. The printed map of the world with a “treasure map” printed on the reverse side is 
classifiable under subheading 4905.99.00, HTSUS, which provides for other maps 
** * printed. 

4. The two sheets of stickers to be used with the world and treasure maps for labeling 
countries and continents and to create the treasure map are classifiable under sub- 
heading 4911.99.60, HTSUS, which provides for other printed matter: printed on pa- 
per in whole or in part by a lithographic process. 
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5. The pair of plastic binoculars is classifiable under subheading 9005.10.00, 
HTSUS, which provides for other binoculars. 

6. The plastic flashlight is classifiable under subheading 8513.10.20, HTSUS which 
provides for flashlights. 

7. The felt-tipped pen is classifiable under subheading is classifiable under subhead- 
ing 9608.20.00, HTSUS, which provides for as felt tipped and other porous-tipped pens 
and markers. 

8. The plastic whistle with an attached loop of cord is classifiable under subheading 
9208.90.00, HTSUS, which provides for whistles, call horns and other mouth-blown 
sound signaling instruments. 

9. The plastic compass is classifiable under subheading 9014.10.90, HTSUS, which 
provides for other direction finding compasses. 

10. The child-sized clear polyvinyl chloride (PVC) backpack which also serves as the 
retail package for the assortment of items is classifiable under subheading 4202.92.45, 
HTSUS, which provides for travel, sports and similar bags, with outer surface of 
sheeting of plastic. 

Effect on Other Rulings: 
NY E82029 is MODIFIED. In accordance with 19 U.S.C. §1625 (c), this ruling will be- 
come effective sixty (60) days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF ASHTRAYS/WASTE 
RECEPTACLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and treatment relating 
to the classification of floor standing steel cylinder ashtrays and waste 
receptacles. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of floor standing steel cylinder ashtrays and waste recep- 
tacles and any treatment previously accorded by the Customs Service to 
substantially identical transactions. Notice of the proposed modifica- 
tion was published in the CusToMsS BULLETIN of August 9, 2000, Vol. 34, 
No. 32. No comments were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 27, 2000. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on August 9, 2000, in the CusToMS BULLETIN, Volume 34, Number 
32, proposing to modify NY 881909, dated January 25, 1993, pertaining 
to the tariff classification of floor standing steel cylinder ashtrays and 
waste receptacles. No comments were received in reply to the notice. 

In NY 881909, dated January 25, 1993, the classification of a product 
commonly referred to as floor standing steel cylinder ashtrays and 
waste receptacles was determined to be in heading 9403.20.0030, 
HTSUS, which provides for other furniture and parts thereof, other 
metal furniture, other, other. Since the issuance of that ruling, Customs 
has had a chance to review the classification of this merchandise and 
has determined that classification is in error and that, depending on the 
exterior finish of the article, the product is properly classified in sub- 
heading 7323.93.0080 or 7323.99.9060, HTSUS, which provide for 
table, kitchen or other household articles and parts thereof, of iron or 
steel. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY 881909, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 964352 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

As stated in the proposal notice, this modification will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised the Customs Service during the notice period. 
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Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling ofa third party to importa- 
tions of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should have advised Customs during the notice period. An 
importer’s failure to advise the Customs Service of substantially identi- 
cal transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 


Dated: Septmber 11, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. CuSTOMS SERVICE 
Washington, DC, September 11, 2000. 
CLA-2 RR:CR:GC 964352ptl 
Category: Classification 
Tariff No. 7323.93.0080 and 7323.99.9060 
Mr. ED BAKER 
A. N. DERINGER, INC 
30 West Service Road 
Champlain, NY 12919-9703 


Re: Floor Standing Steel Ashtray Cylinders and Waste Receptacles; NY 881909 modified; 
HQ 962658. 

DEAR MR. BAKER 

In response to your letter of January 10, 1993, on behalf of Cendrex Inc., the Area Direc- 
tor of the New York Seaport issued you NY 881909, on January 25, 1993, which addressed 
the tariff classification of several articles under the Harmonized Tariff Schedule of the 
United States (HTSUS). That ruling classified floor standing steel ashtray cylinders and 
waste receptacles in subheading 9403.20.0030, HTSUS, which provides for other furniture 
and parts thereof, other metal furniture, other, other. We have reviewed this ruling and de- 
termined that that classification is incorrect. Pursuant to the analysis set forth below the 
correct classification for floor standing steel ashtray cylinders and waste receptacles is ei- 
ther subheading 7323.93.0080, HTSUS, or 7323.99.9060, HTSUS, depending on the exteri- 
or finish of the article. This ruling does not change the classification of the other articles in 
NY 881909. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY 881909 was published on August 9, 2000, in the CusToMs 
BULLETIN, Volume 34, Number 32. No comments were received. 
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Facts: 


The merchandise covered by this ruling consists of various models of cylindrical ash- 
trays and various models of combination ashtray/waste receptacles all of which are de- 
signed to stand on the floor to collect trash and other waste materials. The articles vary in 
diameter from 8 to 18 inches and in height from 18 to over 24 inches. All the articles are 
primarily of steel construction with some aluminum components. The article’s surface is 
either chromed, polished steel or painted. 


Issue: 
What is the classification of floor standing steel ashtray cylinders and waste receptacles? 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 


7323 Table, kitchen or other household articles and parts thereof, of iron or 


steel; iron or steel wool; pot scourers and scouring or polishing pads, 
gloves and the like, of iron or steel: 


* * * * * 
Other; 
7323.93.00 Of stainless steel. 
7323.93.0080 Other. 
7323.99 Other: 


Not coated or plated with precious metal: 
Other: 


7323.99.90 Other. 
7323.99.9060 Other. 
7326 Other articles of iron or steel: 

* * * * 
7326.90 Other: 

* * * 

Other: 

7326.90.85 Other. 

* * 
7326.90.8585 Other. 

9403 Other furniture and parts thereof: 
* ~*~ *~ *” 
9403.20.00 Other metal furniture. 
* * * 

Other: 
” +. 
9403.20.0030 Other. 


As noted above, classification of goods is governed by the GRI headings and relevant sec- 
tion and chapter notes. Note 1(k) to Section XV, HTSUS, states that “This section does not 


* 
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cover: * * * (k) Articles of Chapter 94 (for example, furniture, mattress supports, lamps 
and lighting fittings, illuminated signs, prefabricated buildings)”. Therefore, because 
Chapter 73 is contained within Section XV, we must first determine whether the waste re- 
ceptacles are articles of Chapter 94. 

The General Chapter Notes to Chapter 94 state: 


“For the purposes of this Chapter, the term “furniture” means: 

(A) Any “movable” articles (not included under other more specific headings of 
the Nomenclature), which have the essential characteristic that they are constructed 
for placing on the floor or ground, and which are used, mainly with a utilitarian pur- 
pose, to equip private dwellings, hotels, theatres, cinemas, offices, churches, schools, 
cafés, restaurants, laboratories, hospitals, dentists’ surgeries, etc., or ships, aircraft, 
railway coaches, motor vehicles, caravan-trailers or similar means of transport. (It 
should be noted that, for the purposes of this Chapter, articles are considered to be 
“movable” furniture even if they are designed for bolting, etc., to the floor, e.g., chairs 
for use on ships). Similar articles (seats, chairs, etc.) for use in gardens, squares, prom- 
enades, etc., are also included in this category.” (Emphasis in original.) 


NY 881909 classified the articles in subheading 9403.20.0030, HTSUS, as other metal 
furniture. The ENs to heading 9403 state: 


This heading covers furniture and parts thereof, not covered by the previous head- 
ings. It includes furniture for general use (e.g., cupboards, show-cases, tables, tele- 
phone stands, writing-desks, escritoires, book-cases, and other shelved furniture, 
etc.), and also furniture for special uses. 


The heading includes furnitures for: 


(1) Private dwellings, hotels, etc., such as: cabinets, linen chests, bread chests, log 
chests; chests of drawers, tallboys; pedestals, plant stands; dressing-tables; pedestal 
tables; wardrobes, linen presses; hall stands, umbrella stands; side-boards, dressers, 
cupboards; food-safes; bedside tables; beds (including wardrobe beds, camp-beds, fold- 
ing beds, cots, etc.); needlework tables; foot-stools, fire screens; draught-screens; ped- 
estal ashtrays; music cabinets, music stands or desks; play-pens; serving trolleys 
(whether or not fitted with a hot plate). 


(2) Offices, such as: clothes lockers, filing cabinets, filing trolleys, card index files, 
etc. 


* * - * * * 

However, the ENs further state: 

The heading does not include: 
(d) Waste-paper baskets (of plastics, heading 39.26; of basket or wickerwork, head- 
ing 46.02; of base metal, headings 73.26, 74.19, etc.). 

All the various objects cited as examples of furniture covered by heading 9403 which are 
used to contain or store other articles have as a characteristic that they are designed to 
preserve or protect the contained article for future use (cabinets, linen chests, tallboys, 
clothes lockers, filing cabinets, etc.). Pedestal ashtrays, mentioned in the EN, are usually 
“hour-glass” shaped, crafted with refined detail and flowing decorative lines to accessorize 
rooms of offices and fall into a class entirely unlike the large, stark cylinder ashtrays being 
classified. 

According to the language of the HTSUS, furniture articles are intended “to equip” 
something. The Random House Dictionary of the English Language , (1973) defines the 
word “equip” as meaning: “To furnish or provide with whatever is needed for service or for 
any undertaking.” Waste receptacles cannot be considered necessary for the functioning of 
an office, industry or building. We also note that the definition of furniture in Chapter 94 is 
not all-encompassing. By including the words “not included under other more specific 
headings” in the definition of furniture, the drafters of the ENs intended that Chapter 94 
would not cover all “movable” articles constructed for placing on the floor. A more specific 
heading which better describes the article is preferable to the more general heading of fur- 
niture. One such more specific heading suggested by the ENs is 7326, HTSUS, which pro- 
vides for waste-paper baskets. 

Despite all the exemplars of articles considered to be furniture in the ENs, we do not find 
any whose use or function is comparable to the waste receptacles or cylinder ashtrays. The 
modern trend toward smoke-free buildings is forcing most ashtrays outside buildings 
where they would not be considered furniture. Those which remain inside function as 
waste receptacles since ash-producing products have been banned. Waste paper baskets, 
which are not designed to equip a building, office or room, but serve as temporary reposito- 


* 
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ries of something no longer wanted or needed are specifically excluded from heading 9403, 
HTSUS. 

The waste receptacles fall within the exclusionary language of EN 94.03(d) on page 1703. 
That paragraph states: “The heading [covering furniture] does not include: * * * (d) Waste- 
paper baskets * * * of base metal, headings 73.26, 74.19, etc.).” While the Note specifically 
refers to heading 7326, HTSUS, through the use of “etc.” it indicates that similar articles of 
other headings are likewise excluded from heading 9403. 

We note that the ENs to heading 73.23, HTSUS, which covers table, kitchen or other 
household articles and parts thereof, states that it comprises a wide range of iron or steel 
articles used for table, kitchen or other household purposes and that it includes the same 
goods for use in hotels, restaurants, boarding-houses, hospitals, canteens, barracks, etc. 
Among goods specifically included in this heading are dustbins and ash-trays. According to 
the Random House Dictionary of the English Language , (1973), the term “dustbin” is chie- 
fly a British term for an ash can or garbage can. In HQ 950644, issued December 27, 1991, 
Customs stated, “Recognizing that the English used in the EN’s is British English, we be- 
lieve the term dustbin therein is synonymous with the American terms trash can, refuse 
can, garbage can, and cart, as herein applicable.” Thus, we safely state that steel waste re- 
ceptacles are included within the scope of heading 7323, HTSUS. 

The goods being classified are intended to be used to collect trash, litter and waste in pub- 
lic areas of buildings. This use is nothing more than an extension of a housekeeping func- 
tion. Indeed, the personnel who empty such articles are frequently referred to as the 
“Housekeeping Staff.” Accordingly, in view of the inclusion of both dustbins and ash-trays 
in heading 7323, HTSUS, we believe the subject waste receptacles and cylinder ashtrays 
are properly classified in this heading. Heading 7323, HTSUS, being descriptive of the ar- 


ticles and more specific is preferable than heading 7326, HTSUS. See HQ 962658, dated 
July 18, 2000, for a similar ruling. 


Holding: 


Floor standing steel ashtray cylinders and waste receptacles are classified in either sub- 


heading 7323.93.0080, HTSUS, or subheading 7323.99.9060, HTSUS, depending on the ex- 
terior surface of the article. 


NY 881909, dated January 25, 1993, is modified in accordance with this ruling. In accor- 


dance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the CUSTOMS BULLETIN. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF CUSTOMS RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
ROTISSERIE OVEN 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of classification ruling letter and treat- 
ment relating to the classification of a rotisserie oven. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking aruling letter pertaining to the tariff clas- 
sification of a rotisserie oven and is revoking any treatment previously 
accorded by the Customs Service to substantially identical transac- 
tions, under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). Notice of the proposed revocation was published on Au- 


gust 2, 2000, in Vol. 34, No. 31, of the CustoMs BULLETIN. No comments 
were received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after November 27, 
2000. 


FOR FURTHER INFORMATION CONTACT: Benjamin J. Bornstein, 
General Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)(1)), by section 623 of Title VI, a notice was published 
on August 2, 2000, in the CustoMs BULLETIN, Volume 34, Number 31, 
proposing to revoke one ruling, NY F80083, dated December 7, 1999, 
and revoke the tariff treatment pertaining to the tariff classification of 
a “rotisserie oven.” No comments were received in response to this no- 
tice. 

As stated in the proposed notice, this revocation of treatment will 
cover any ruling on this merchandise that may exist but has not been 
specifically identified. Any party who has received an interpretative 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision, or protest review decision) on the merchandise subject to this 
notice, should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the Harmonized Tariff Schedule of the 
United States (“HTSUS”). Any person involved in substantially identi- 
cal transactions should have advised Customs during this notice period. 
An importer’s failure to have advised the Customs Service of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice, may raise the rebuttable presumption of lack of reasonable care 
on the part of the importer or its agents for importations subsequent to 
the effective date of this final decision. 

Customs, pursuant to 19 U.S.C. §1625(c)(1), is revoking NY F80083, 
and any other ruling not specifically identified to reflect the proper 
classification of the merchandise pursuant to the analysis set forth in 
Headquarters Ruling Letter (HQ) 963678. Additionally, pursuant to 
19 U.S.C. §1625(c)(2), Customs is revoking any treatment previously 
accorded by the Customs Service to substantially identical transaction- 
s. HQ 963678, revoking NY F80083, and its treatment relating to tariff 
classification ofa “rotisserie oven,” is set forth as the attachment to this 


document. 
Dated: September 11, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, September 11, 2000. 


CLA-2 RR:CR:GC 963678 BJB 
Category: Classification 
Tariff No. 8516.60.40 
Mr. Harvey B. Fox 
ADDUCI, MASTRIANI & SCHAUMBERG, L.L.P. 
1200 Seventeenth Street, NW 
Washington, DC 20036 


Re: NY F80083 Revoked; rotisserie; barbecue; oven; roaster. 


DEaR Mr. Fox: 

This is in response to your letter of February 2, 2000, to the Customs National Commodi- 
ty Specialist Division, New York, on behalf Jaeil America, Inc., requesting reconsideration 
of New York Ruling Letter (NY) F80083, dated December 7, 1999, concerning the tariff 
classification of a “rotisserie oven” under the Harmonized Tariff Schedule of the United 
States (HTSUS). Your letter and additional submissions were forwarded to this office for 
reply. You also submitted a manual, a videotaped “info-mercial,” patent disclosure letters 
and advertisements for our examination. We discussed the classification of this article with 
you and your client, and a sample was viewed at a meeting at Headquarters on March 31, 
2000. In preparing this ruling we also gave consideration to your supplemental submis- 
sions of May 3, 18, 23, and June 1 and 5, 2000. 

We have reviewed NY F80083 and have determined that the classification set forth 
therein is in error. This ruling revokes NY F80083. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI, anotice was published on August 2, 2000, in the CUSTOMS BULLETIN, 
Volume 34, Number 31, proposing to revoke NY F80083, dated December 7, 1999, and to 
revoke the tariff treatment pertaining to the tariff classification of a “rotisserie oven.” No 
comments were received in response to this notice. 


Facts: 


The article in question is the “Ronco Showtime Rotisserie & BBQ” (“rotisserie”). The 
rotisserie incorporates a 900-watt radiant heating element and a timer to monitor the 
cooking time. The unit is a tabletop model and cooks food by means of radiant heat supplied 
by an electrical heating element concentrated on the food by a metal heat reflector. The 
electric gear motor and rotisserie assembly rotates the food so that it can be cooked evenly. 
The heat reflector slides behind the heating element. Meat is placed on two spit rods, which 
are connected to a gear wheel. A second gear wheel is placed on the spit rods before it is 
locked into place inside the roaster. There is a drip tray at the bottom and a glass door at the 
front of the unit. A wire food basket may also be fitted to the two spit rods. The wire food 
basket is used to hold vegetables and multiple, smaller, cuts of meat for an unobstructed 
and even exposure to the electric heating element. 

In NY F80083, the rotisserie oven was determined to be classifiable under subheading 
8516.60.60, HTSUS, which provides for “Other ovens; cooking stoves, ranges, cooking 
plates, boiling rings, grillers and roasters: * * * Other,” as a “roaster.” 


Issue: 
Whether the “Showtime Rotisserie and BBQ” is classifiable as a “roaster” at subheading 


8516.60.60, HTSUS, or under subheading 8516.60.40, HTSUS, as provided for as “[c]ook- 
ing stoves, ranges and ovens * * *. Other.” 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes.” 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be consulted. The Explanatory Notes (ENs), 
although not dispositive, are to be used to determine the proper interpretation of the 
HTSUS. 54 Fed. Reg. 35127, 35128, (August 23, 1989). 
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Within Chapter 85, HTSUS, heading 8516, in pertinent part, provides for other electro- 
thermic appliances of a kind used for domestic purposes. Review of both the HTSUS notes 
and the ENs indicates that neither defines the phrase “domestic purposes.” A tariff term 
that is not defined in the HTSUS or in the ENs is construed in accordance with its common 
and commercial meaning. Nippon Kogasku (USA) Inc., v. United States ,69 CCPA 89, 673 F. 
2d 380 (1982). Common and commercial meaning may be determined by consulting dictio- 
naries, lexicons, scientific authorities and other reliable sources. C.J. Tower & Sons v. 
United States ,69 CCPA 128, 673 F. 2d 1268 (1982). The term “domestic” is described as “of 
or relating to the household or the family.” Merriam-Webster’s Collegiate Dictionary, 10, 
p.344, (1999). You have stated that the rotisserie is “marketed and sold only to consumers 
for domestic, i.e., household, purposes.” 

After careful consideration of the information, dimensions, capacity, power output and 
other features of the rotisserie, we conclude that the rotisserie oven is an electrothermic 
appliance belonging to a class or kind principally used for domestic purposes in the house- 
hold. 

Accordingly, the rotisserie is an electrothermic appliance classifiable under heading 
8516, HTSUS, which provides for “other electrothermic appliances of a kind used for do- 
mestic purposes; parts thereof:” 

Next, we must determine under which of the following subheadings the article is classifi- 
able: 


8516.60 Other ovens; cooking stoves, ranges, cooking plates, boiling rings, gril- 
lers and roasters: 


* * * * * 


8516.60.40 Cooking stoves, ranges and ovens 


8516.60.60 Other 


* * * * * 


* * 


EN 85.16, page 1468, states that other electro-thermic appliances used for domestic pur- 
poses include “other ovens and cookers, cooking plates, boiling rings, grillers and roasters 
** *” EN 85.16 does not provide direction as to what characterizes “other ovens” and 
“roasters.” As noted above, classification is made in accordance with the GRI and the terms 
of the headings with the guidance of the ENs to understand the scope of the headings and 
GRI. Since the article cannot be classified pursuant to GRI 1 alone, i.e., according to the 
terms of the heading, and since there is no disagreement that the rotisserie is classifiable 
under heading 8516, HTSUS, we look to GRI 6, which states: 


“For legal purposes, the classification of goods in the subheadings of a heading shall be 
determined according to the terms of those subheadings and any related subheading 
notes and, mutatis mutandis, to the above rules, on the understanding that only sub- 
headings at the same level are comparable. For the purposes of this rule, the relative 
section, chapter and subchapter notes also apply, unless the context otherwise re- 
quires. 

Subheading 8516.60.40, provides only for cooking stoves, ranges and ovens * * *.” Sub- 
heading 8516.60.60 provides for all remaining articles in subheading 8516.60, cooking 
plates, boiling rings, grillers and roasters. 

The provision in heading 8516, electrothermic appliances of a kind used for domestic 
purposes, is governed by “use.” Group Italglass U.S.A., Inc., v. United States, Slip Op. 
93-46 (1993). Classification based upon use is governed by the language of Additional U.S 
Rule of Interpretation 1(a) which requires that: 


“In the absence of special language or context which otherwise requires— 

A tariff classification controlled by use (other than actual use) is to be deter- 
mined in accordance with the use in the United States at, or immediately prior to, 
the date of importation, of goods of that class or kind to which the imported goods 
belong, and the controlling use is the principal use.” 


To conclude that the rotisserie is classifiable in subheading 8516.60.40, HTSUS, the ar- 
ticle must belong to a class or kind of goods for which the principal use is as an oven, i.e., the 
rotisserie oven’s principal use must be for cooking food like an oven. 

Jaeil argues that the “Ronco Showtime Rotisserie and BBQ” is advertised as an oven, 
has “a lighted oven cavity,” can perform many varied cooking functions of a “conventional 
oven,” and is thus, an “oven” for tariff purposes. The term “oven” is not defined in the 
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HTSUS or the ENs. In examining the common meaning of the term, we find that “oven” is 
broadly defined in the Merriam-Webster’s Collegiate Dictionary, 10 Edition, p. 827 
(1999), as: “a chamber used for baking, heating, or drying.” In HQ 956227, dated Septem- 
ber 19, 1994, Customs relied upon a similar definition provided in Webster’s II New River- 
side University Dictionary, p. 837 (1984), that an oven is “[a]n enclosed compartment 
supplied with heat and used for cooking food and for heating or drying objects placed with- 
in. 

The attachments and schematic drawings that accompany the patent disclosure letters 
refer to the rotisserie as a “rotisserie oven.” (See Instruction Booklet, p.3; Instruction 
Sheets, p. 1-4 (“Instructions Sheets”); and U.S. Patent Disclosure letters and attachments 

submissions dated: October 9, 1998, and July 12, 1995). Other references to the article as 
an oven were also presented 

Jaeil maintains that the commercial meaning of “roaster” within the kitchenware in- 
dustry, refers to a large, deep, oval pan with lid, sized to contain e.g., a chicken or turkey, 
and capable of being placed in a standard oven. Further, Jaeil noted that the electrothermic 
version of a “roaster,” is similar to the non-electric version with its oval shape and “cook- 
well,” though constructed with an internal heating element within a closed compartment. 
We agree that certain “roasters” may be classified as ovens. 

In the NY ruling (NY F80083), subject of this reconsideration, the Ronco rotisserie was 
classified as a “roaster.” In NY F80111, dated December 1, 1999, Customs determined that 
the 18-quart portable “NESCO Roaster Oven” with cookwell, lid and “circle of heat” heat- 
ing element within an enclosed compartment, was classifiable as an “oven” under subhead- 
ing 8516.60.40, HTSUS. We reviewed NY F80111, and the merchandise at issue there. 
Even though that appliance was commercially known as a “roaster,” Customs determined 
it also met the common meaning of the term “oven,” as an enclosed compartment capable 
of cooking food. 

The “Ronco Showtime Rotisserie and BBQ,” rotisserie oven, has a radiant heat element 
and an “oven cavity,” and is principally used to cook meats and vegetables in the home. Ac- 
cordingly, this rotisserie oven is also classifiable as an “oven” under subheading 
8516.60.40, HTSUS. 


Holding: 


The “Ronco Showtime Rotisserie and BBQ,” rotisserie oven in an enclosed compart- 
ment, is classifiable under subheading 8516.60.40, HTSUS, as “other electrothermic ap- 
pliances of a kind used for domestic purposes; part thereof: Other ovens; cooking stoves, 
ranges, cooking plates, boiling rings, grillers and roasters[.]” 


Effect on Other Rulings: 


NY F80083, dated December 7, 1999, is hereby REVOKED. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION AND MODIFICATION OF RULING LETTERS 
RELATING TO THE COUNTRY OF ORIGIN DETERMINATION 
OF PIPE FITTINGS AND FLANGES 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice that modification and revocation of certain ruling let- 


ters and treatment relating to the country of origin of pipe fittings and 
flanges are rescinded. 


SUMMARY: A notice of a revocation and modification of ruling letters 
relating to the country of origin determination of pipe fittings and 
flanges was published in Vol. 34, No. 31 of the “CUsTOMS BULLETIN” 
dated August 2, 2000. This notice advises interested parties that as a re- 
sult of a decision of the United States Court of International Trade, the 
modification and revocation of the ruling letters are rescinded. 


EFFECTIVE DATE: This notice is effective immediately. 


FOR INFORMATION CONTACT: Monika Brenner, Special Classifica- 
tion & Marking Branch, (202) 927-1254. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 14, 2000, Customs published Treasury Decision (T.D.) 
00-15, a final interpretation in the Federal Register, 65 FR 13827), ad- 
vising the public that Customs does not intend to rely on the distinction 
between producers’ goods and consumers’ goods in making country of 
origin marking determinations. Accordingly, Customs stated that all 
pipe fittings and flanges produced in the United States from imported 
forgings will be required to be marked with the country of origin of the 
imported forging. 65 FR 13830. Customs further stated in T.D. 00-15 
that parties who have received rulings based on the producers’ goods- 
consumers’ goods analysis articulated in Midwood can continue to rely 
on those rulings unless and until Customs modifies or revokes them 
pursuant to 19 U.S.C. 1625(c). Id. 

A notice of proposed modification or revocation (as appropriate) of 
Headquarters Ruling Letter (HRL) 559871 dated February 18, 1997; 
HRL 734673 dated December 17, 1992; HRL 732883 dated August 1, 
1990; HRL 730416 dated May 11, 1987; and HRL 700022 October 27, 
1972, was published in Vol. 34, No. 23 of the “CusToMs BULLETIN” dated 
June 7, 2000. As stated in the proposed notice, the notice covered any 
rulings on this issue that may exist but have not been specifically identi- 
fied. Customs was advised of the existence of another ruling letter, HRL 
728693 dated November 5, 1985, which was not previously identified in 
the proposed notice. A notice of revocation and modification of the rul- 
ing letters, set forth above, was published in Vol. 34, No. 31 of the “Cus- 
TOMS BULLETIN” dated August 2, 2000, effective for merchandise 


entered or withdrawn from warehouse for consumption on or after Oc- 
tober 2, 2000. 
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On September 8, 2000, the United States Court of International 
Trade issued Boltex Manufacturing Co., L.P, et. al v. United States, Slip 
Op. 00-118 (CIT Sept. 8, 2000), which addressed T.D. 00-15. The Court 
of International Trade vacated T.D. 00-15 and ordered “that the Cus- 
toms Service shall not enforce 65 Fed. Reg. 13827” (T.D. 00-15). 

As a result of the Court’s decision and order in Boltex, the modifica- 
tion and revocation letters are rescinded. This is owing to the fact that 
Customs in part relied on T.D. 00-15 in notifying the public of the pro- 
posed revocation and modification of the subject ruling letters in the 
“CUSTOMS BULLETIN,” and in ruling letters 561710, 561744, 561745, 
561746, 561747, and 561807 which were to replace the revoked/modi- 
fied ruling letters. Customs is currently considering the proper course 
of action relating to the country of origin of pipe fittings and flanges, 
including the correctness of the ruling letters, in light of Boltex, supra. 
Pending such action, the original rulings remain in place as a result of 
this rescission notice. 


Dated: September 19, 2000. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


{PUBLIC VERSION] 
(Slip Op. 00-66) 


ALLEGHENY LUDLUM CoRP, ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND ALZ N.V,, DEFENDANT-INTERVENOR 


Court No. 99-06-00362 


Plaintiffs’ Rule 56.2 Motion For Judgment Upon The Agency Record granted in part 
and denied in part.] 


(Decided June 7, 2000) 


Collier, Shannon, Rill & Scott, PLLC (David A. Hartquist, Paul C. Rosenthal, Kathleen 
W. Cannon, R. Alan Luberda, Lynn Duffy Maloney, andJohn M. Herrmann), for Plaintiffs 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director; U.S. 
Department of Justice, Civil Division, Commercial Litigation Branch (Michele D. Lynch); 
Myles S. Getlan, Office of the Chief Counsel for Import Administration, U.S. Department 
of Commerce, Of Counsel, for Defendant 


OPINION 


I 
INTRODUCTION 


WALLACH, Judge: This case comes before the Court on Plaintiffs’ Rule 
56.2 Motion For Judgment Upon The Agency Record (“Plaintiffs’ Mo- 
tion”), challenging the decision of the International Trade Administra- 
tion of the U.S. Department of Commerce (“Commerce” or “the 
Department”) in Final Affirmative Countervailing Duty Determina- 
tion; Stainless Steel Plate in Coils from Belgium, 64 Fed. Reg. 15567 
(1999) (“Final Determination”). Plaintiffs dispute Commerce’s finding 
in this investigation that certain programs or transactions did not con- 
fer countervailable subsidies upon a Belgian producer of stainless steel 
coiled plate, and question whether the Department accurately mea- 
sured the subsidies that it found had been conferred. 

Counsel have presented well-briefed and ably argued claims concern- 
ing the various points in dispute. Upon consideration of these argu- 
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ments, the Court finds that a remand is necessary so that Commerce 
may (a) evaluate whether it erred in not investigating the Government 
of Belgium’s (“GOB”) 1984 purchase of stock in the Belgian steel com- 
pany Siderurgie Maritime SA (“Sidmar”), and (b) consider record evi- 
dence which appears to undermine its conclusion that no subsidy was 
conferred though the GOB’s participation in a joint venture with Sid- 
mar. In all other respects, the Final Determination is affirmed. 


II 
BACKGROUND 


On March 31, 1998, Plaintiffs filed a countervailing duty petition with 
Commerce alleging that a Belgian producer of stainless steel plate in 
coils, ALZ N.V. (“ALZ”), had benefitted from numerous types of subsi- 
dies provided by the GOB, the regional Government of Flanders 
(“GOF”) and the European Commission (“EC”). See Initiation of Coun- 
tervailing Duty Investigations: Stainless Steel Plate in Coils from Bel- 
gium, Italy, the Republic of Korea, and the Republic of South Africa, 
63 Fed. Reg. 23272 (1998) (“Initiation Notice”). Based upon this infor- 
mation, on April 28, 1998, Commerce initiated a countervailing duty in- 
vestigation concerning the subject merchandise, identifying fourteen 
programs operated by the GOB and the GOF and five programs oper- 
ated by the EC, that potentially provided countervailable subsidies! to 
the Belgian stainless steel coiled plate industry. Jd. at 23273. Besides 
subsidies that were allegedly provided directly to ALZ, Commerce also 
investigated whether certain subsidies provided to Sidmar should be at- 
tributed to ALZ, on account of Sidmar’s ownership interests in ALZ. See 
id. 

On August 28, 1999, Commerce issued its Preliminary Determina- 
tion? and, after conducting verification and considering the parties’ case 
and rebuttal briefs, issued its Final Determination on March 31, 1999. 
See Final Determination, 64 Fed. Reg. at 15584 (finding the countervail- 
able subsidy rate for ALZ to be 1.82 percent, ad valorem). Four aspects of 
this determination are relevant to Plaintiffs’ challenge and are dis- 
cussed in the respective sections below. 


II] 
ANALYSIS 


A 
STANDARD OF REVIEW 


In reviewing Commerce’s determination, the Court “shall hold un- 
lawful any determination, finding, or conclusion found * * * to be un- 


1 Although Commerce listed only fourteen “programs” as subject to investigation, some of these numbered pro- 
grams were no than general headings covering multiple potential subsidies. See, e.g., Initiation Notice, 63 Fed. Reg. at 
23278 (listing seven potential countervailable programs, such as “Grants and Interest Rebates” and “Accelerated De- 
preciation” under heading number eight, entitled “Benefits pursuant to the Economic Expansion Law of 1970”). 

2 Preliminary Affirmative Countervailing Duty Determination and Alignment of Final Countervailing Duty Deter- 


mination With Final Antidumping Duty Determination: Stainless Steel Plate in Coils From Belgium, 63 Fed. Reg. 
47239, 47245 (1998) (“Preliminary Determination”). 
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supported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). “As long as the 
agency’s methodology and procedures are reasonable means of effectu- 
ating the statutory purpose, and there is substantial evidence in the re- 
cord supporting the agency’s conclusions, the court will not impose its 
own views as to the sufficiency of the agency’s investigation or question 
the agency’s methodology.” Ceramica Regiomontana, S.A. v. United 
States, 10 CIT 399, 404-5, 636 F Supp. 961, 966 (1986), aff'd, 810 F2d 
1137 (Fed. Cir. 1987). “Substantial evidence is something more than a 
‘mere scintilla,’” and must be enough evidence to reasonably support 
the Department’s conclusion. Jd. at 405, 636 F Supp. at 966. 


B 


REMAND IS NECESSARY SO THAT COMMERCE May EITHER RECONSIDER OR 
ELABORATE UPON ITS DECISION Not To INVESTIGATE THE GOB’s 1984 
EQUITY INFUSION INTO SIDMAR. 


Plaintiffs’ first claim challenges Commerce’s decision not to investi- 
gate the GOB’s 1984 purchase of Sidmar’s common and preferred 
shares (characterized by Plaintiffs as an “equity infusion”). 

In their initial petition to the Department, Plaintiffs alleged that five 
GOB programs provided subsidies specifically to ALZ, and that another 
three programs provided Sidmar subsidies “that are [a]ttributable to 
ALZ.” Plaintiffs’ Countervailing Duty Petition of 03/31/98 at iii and 
33-42. Plaintiffs did not identify the GOB’s 1984 investments in Sidmar 
as a subsidy “[(a]ttributable to ALZ,” although they did reference these 
investments in a separate section of the petition entitled “Overview of 
the Belgian Industry Producing Stainless Steel Plate in Coils and the 
Subsidies Alleged.” Id. at iii and 28. In the overview section, Plaintiffs 
stated that “[i]Jn 1984 the GOB increased its ownership in Sidmar 
through a combination of debt to equity conversions and direct equity 
infusions * * *.” Jd. at 30. As support, Plaintiffs cited and attached ex- 
cerpts from a 1988 book which briefly described these transactions and 
noted that “|t|he [European] Commission indicated that in its view the 
Belgian government had overvalued the shares acquired in Sidmar, but 
was ‘prepared to consider that a higher price could be considered normal 
for the purchase of a blocking minority.’” Jd. at Ex. B-8, p. 124. Apart 
from this one sentence statement, however, which was made in the 
course of a general discussion of the GOB’s ownership interests in both 
ALZ and Sidmar, Plaintiffs petition did not address the 1984 equity infu- 
sion in Sidmar.? 

Presumably because of this fact, Commerce did not list these invest- 
ments as subject to investigation in its Initiation Notice of April 28, 
1998. See Initiation Notice, 63 Fed. Reg. at 23273. Plaintiffs neither spe- 
cifically challenged this action, nor commented on Commerce’s failure 


3 In their response to questions posed by the Court, Plaintiffs note that Ex. B-19 to their petition of March 31, 1998, 
which contains a listing of state aid to the Belgian steel industry, also specifically identifies the purchase of Sidmar 
shares by the GOB. See Plaintiffs’ Response To Question Posed In The Court’s Order Dated March 14, 2000, at 4 (citing 
Ex. B-19 at 6). This portion of Ex. B-19 does not appear to have been cited in Plaintiffs’ petition. 
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to investigate these investments in the Preliminary Determination. 
Three days prior to the start of verification, however, Plaintiffs re- 
quested that Commerce examine the terms of the GOB’s 1984 acquisi- 
tion of Sidmar stock through a debt-to-equity conversion and verify the 
methodology used by the GOB to arrive at the value per share. See Let- 
ter from Petitioners to Commerce of 11/06/98 at 9-10. Plaintiffs fol- 
lowed up this request by arguing in their case brief, submitted following 
verification, that Commerce should countervail these transactions be- 
cause the GOB failed to make an objective analysis of the commercial 
soundness of its investment in Sidmar. See Petitioners’ Case Brief of 
02/11/99 at 17-33; Final Determination, 64 Fed. Reg. at 15575. 

In the Final Determination, Commerce declined to investigate these 
transactions, since it found that Plaintiffs “first made this allegation” 
after the regulatory deadline set out in 19 C.FR. § 351.301(d)(4)(i)(A). 
Final Determination, 64 Fed. Reg. at 15575. In relevant part, 19 C.ER. 
§ 351.301(d)(4)(i) (2000)4 provides that “[a] countervailable subsidy al- 
legation made by the petitioner or other domestic interested party is due 
no later than: (A) [iJn a countervailing duty investigation, 40 days be- 
fore the scheduled date of the preliminary determination.” 

Plaintiffs advance both factual and legal arguments why this decision 
was in error. For the reasons stated below, the Court remands this issue 
to Commerce for further consideration. 


1 


COMMERCE DID NoT MISCHARACTERIZE PLAINTIFFS’ CLAIM AS A 
“NEW SUBSIDY ALLEGATION.” 

Plaintiffs first argue that, rather than presenting a new subsidy al- 
legation, their case brief “simply represented a legal theory about how 
to treat factual information already on the record.” Memorandum Of 
Law In Support Of Plaintiffs’ Motion For Judgment On The Agency Re- 
cord (“Plaintiffs’ Memorandum”) at 8. Essentially, Plaintiffs claim that 
Commerce misconstrued record evidence in finding that the 1984 trans- 
actions were not already a part of the Department’s investigation. 

Pursuant to19 U.S.C. § 1671a(b)(1) (1994) (“Petition requirements”), 
a proper subsidy allegation “alleges the elements necessary for the im- 
position of the duty imposed by section 1671(a) of [Title 19].”° Section 
1671(a) states that a countervailing duty shall be imposed if Commerce 
determines that a government is providing a “countervailable subsidy 
with respect to the manufacture, production, or export of aclass or kind 
of merchandise imported * * * into the United States.” 19 U.S.C. 


4The applicable regulations for this investigation were those in effect as of April, 1998. See Final Determination, 64 
Fed. Reg. at 15567. Where there have been no subsequent changes to these regulations, the Court cites to their most 
recent codification. (i.e., the 2000 regulations). 

°19 C.ER. § 351.202(b)(7)(ii)(B) (2000) implements this provision by requiring that a petition requesting the im- 
position of countervailing duties include, “to the extent reasonably available to the petitioner,” information on: 

The alleged countervailable subsidy and factual information (particularly documentary evidence) relevant to the 
alleged countervailable subsidy, including any law, regulation, or decree under which it is provided, the manner in 
which it is paid, and the value of the subsidy to exporters or producers of the subject merchandise. 
See also 19 U.S.C. § 1671a(c)(1)(A) (1994) (providing that, within 20 days after a petition is filed, Commerce shall “de- 
termine whether the petition alleges the elements necessary for the imposition of a duty under section 1671(a) of | Title 
19] and contains information reasonably available to the petitioner supporting the allegations”) 
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§ 1671(a) (1994). A subsidy, in turn, is deemed to be conferred when a 
government authority “provides a financial contribution,” including an 
equity infusion, “to a person and a benefit is thereby conferred.” 
19 US.C. § 1677(5)(B) & (D) (1994). “Government provision of equity 
does not per se confer a countervailable benefit,” however. Comeau Sea- 
foods Ltd. v. United States, 13 CIT 923, 935, 724 F Supp. 1407, 1417 
(1989). Rather, 19 U.S.C. § 1677(5)(E) (1994) provides that, “in the case 
of an equity infusion,” a benefit is generally conferred “if the invest- 
ment decision is inconsistent with the usual investment practice of pri- 
vate investors.” 

In light of these requirements, it is clear that Plaintiffs did not proper- 
ly allege, until submission of their case brief, that the 1984 investments 
in Sidmar constituted countervailable subsidies that should be investi- 
gated. Although Plaintiffs’ initial petition noted that “[iJjn 1984 the 
GOB increased its ownership in Sidmar through a combination of debt 
to equity conversions and direct equity infusions,” Plaintiffs’ Counter- 
vailing Duty Petition of 03/31/98 at 30, this general statement was made 
only in the “overview” section of their petition. Plaintiffs did not list 
these investments with the other alleged subsidies that it specifically re- 
quested to be investigated. Nor did Plaintiffs allege the elements neces- 
sary for the imposition countervailing duties, since their petition failed 
to indicate that any “benefit” was conferred through the GOB’s equity 
investments. 

Notwithstanding this initial shortcoming, Plaintiffs advance multi- 
ple arguments for why their case brief did not advance a “new allega- 
tion.” First, Plaintiffs note that the 1984 infusion was just one in aseries 
of related steel restructuring subsidies that was already being investi- 
gated by Commerce. This fact, Plaintiffs argue, “illustrates the error in 
the agency’s characterization of the 1984 transaction as a ‘new subsidy 
allegation.’” Plaintiffs’ Memorandum at 10. 

While Plaintiffs appear correct in noting the similarity of the Sidmar 
investments to other financial contributions that were under investiga- 
tion (namely, the GOB’s 1985 equity investments in ALZ), this fact does 
not excuse Plaintiffs’ earlier failure to identify these transactions in an 
enumerated claim. Although made pursuant to the same general GOB 
plans for aiding the steel industry, the GOB’s purchase of Sidmar com- 
mon and preferred stock involved different transactions and separate 
companies than the GOB’s investments in ALZ. Moreover, because 
19 U.S.C. § 1677(5)(E) (1994) provides that a benefit will normally be 
conferred through an equity infusion when “the investment decision is 
inconsistent with the usual investment practice of private investors,” 
different financial contributions made pursuant to the same general 
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program may lead to opposing countervailability determinations.® Cf 
Nation Ford Chem. Co. v. United States, 21 CIT 1371, 1377, 985 F Supp. 
133, 138 (1997) (recognizing that even subsidy determinations involv- 
ing a previously reviewed program are “fact-specific” and subject to 
changed circumstances), aff'd, 166 F3d 1373 (Fed. Cir. 1999). Such fac- 
tors illustrate the uniqueness of the Sidmar transactions and reason- 
ably support Commerce’s decision to treat Plaintiffs’ claims concerning 
them as distinct from those subsidy claims already under investigation. 

Plaintiffs’ second claim is that Commerce wrongly considered Plain- 
tiffs’ argument to be a new allegation because all the factual informa- 
tion relevant to the 1984 equity transaction was on the record. See 
Plaintiffs’ Memorandum at 11-12. While this evidence may raise ques- 
tions about whether Commerce had timely “discovered” this alleged 
subsidy (as discussed below), the mere fact that information about the 
transaction had been put into the record says nothing about whether 
the GOB’s purchases of Sidmar’s stock constituted a distinct transac- 
tion. Nor does such evidence demonstrate that Plaintiffs “allege[d] the 
elements necessary for the imposition of [a countervailing] duty,” as re- 
quired by 19 U.S.C. § 1671la(b)(1) (1994), within the time limits laid 
down in 19 C.ER. § 351.301(d)(4)(i)(A) (2000). Thus, even if true, this 
argument provides no basis for disturbing Commerce’s characteriza- 
tion of the facts before it.’ 

Finally, the Court also rejects Plaintiffs’ argument that the 1984 equi- 
ty infusion did not constitute a new subsidy allegation because “it clear- 
ly occurred within the time period being examined by Commerce.” 
Plaintiffs’ Memorandum at 10 n.4. The time period examined by Cus- 
toms corresponds to the time period over which the Department must 
allocate non-recurring subsidies (i.e., the average useful life (“AUL’) ofa 
firm’s assets) when determining a subsidy rate for the period of inves- 
tigation (in this case, 1997). See 19 C.ER. § 351.524(b) (2000) (codifying 
the Department’s practice of allocating non-recurring benefits). It is un- 
related and irrelevant to whether a party has made an adequate and 
timely subsidy allegation. To find otherwise would make Commerce’s 
regulations concerning timely allegations meaningless, since, under 
Plaintiffs’ argument, any subsidy conferred in the decade or two prior to 


Sin recognition of this legal standard, Commerce separately investigated each financial contribution under the 
GOB’s Claes and Gandois plans to determine “whether the GOB investment was inconsistent with the usual invest- 
ment practice of private investors in Belgium.” Final Determination, 64 Fed. Reg. at 15569. In so doing, Commerce 
requested specific information concerning each of the GOB’s 1985 equity infusions to ALZ. See Dep’t of Commerce 
Countervailing Duty Questionnaire at 2-3 (seeking information on the conversion of BF 1,161 billion in state-guaran- 
teed debt to equity and the purchase of additional ALZ shares for BF 1,400 billion). Commerce then analyzed the GOB’s 
purchase of ALZ’s “preference shares” in 1985 separately from its investigation of the GOB’s purchase of ALZ’s “com- 
mon shares” in that year, and concluded in both instances that the equity infusions did not constitute contervailable 
subsidies. See Final Determination, 64 Fed. Reg. at 15569-70. 


‘ Plaintiffs further appear to argue that, because this record evidence was sufficient to make a subsidy determina- 
tion, Commerce erred in finding this evidence inadequate. See Plaintiffs’ Memorandum at 12. (“Thus, to the extent the 
agency’s consideration of a new allegation turns on whether the record evidence is sufficient to make a determination 
regarding a program’s countervailability, the 1984 equity infusion did not constitute a ‘new allegation’ given the abun- 
dance of record evidence concerning this subsidy.”). As noted above, in the Final Determination Commerce rejected 
Plaintiffs’ allegation because it was untimely—not because the record evidence supporting it was inadequate. To the 
extent Plaintiffs attack a rationale that was not advanced by Commerce in the Final Determination, the Court will not 
consider their argument. See SEC v. Chenery Corp., 332 U.S. 194, 196 (1947) (“[A] reviewing court, in dealing with a 
determination or judgment which an administrative agency alone is authorized to make, must judge the propriety of 
such action solely by the grounds invoked by the agency.”). 
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the period of investigation would automatically be alleged (regardless of 
whether a respondent actually alleged the subsidy).® See, e.g., Final De- 
termination, 64 Fed. Reg. at 15568 (noting the AUL for ALZ and Sid- 
mar’s assets as 15 and 19 years, respectively). 

In short, the Court finds that substantial record evidence supports 
Commerce’s conclusion that Plaintiffs’ case brief raised a “new allega- 
tion” with respect to the Sidmar share transactions, in violation of the 
time limits of 19 C.FR. § 351.301(d)(4)(i)(A) (2000). Plaintiffs have 
identified no grounds for disturbing this finding. 


2 


REMAND Is NECESSARY SO THAT COMMERCE May EITHER CONFORM ITS 
DECISION Not To ACCEPT PLAINTIFFS’ NEW SUBSIDY ALLEGATION 
WITH ITS PRIOR DECISION TO INVESTIGATE UNTIMELY ALLEGATIONS, OR 
EXPLAIN ITS APPARENTLY INCONSISTENT ACTIONS. 


In addition to challenging Commerce’s characterization of the facts, 
Plaintiffs allege that Commerce’s rejection of its claim is inconsistent 
with its earlier decision to examine Plaintiffs’ untimely allegations con- 
cerning the GOB’s 1987 and 1993 sales of ALZ stock to Sidmar. See 
Plaintiffs’ Memorandum at 13. Such inconsistency, Plaintiffs argue, is 
directly contrary to this Court’s holdings that Commerce must either 
conform its actions to its prior decisions or explain the reasons for its 
departure. Id. at 13 & n.10. 

“Although Commerce is traditionally granted broad discretion in its 
selection of methodology to implement the [antidumping and counter- 
vailing duty statutes], Commerce may not abuse its discretion and its 
choice of methodology may not be arbitrary.” Hussey Copper, Lid. v. 
United States, 17 CIT 993, 997, 834 F Supp. 413, 418-19 (1993). Rather, 
“an agency must either conform itself to its prior decisions or explain 
the reasons for its departure.” Id. at 997, 834 F Supp. at 418. This rule 
against creating conflicting precedents “is not designed to restrict an 
agency’s consideration of the facts from one case to the next, but rather 
it is to insure consistency in an agency’s administration ofa statute.” Id. 
Accordingly, it is well-established that Commerce may depart from a 
prior practice so long as it provides a “‘reasoned analysis” for its 
change. See Rust v. Sullivan, 500 U.S. 173, 187;9 Motor Vehicle Mfgs. 
Ass’n of the United States, Inc. v. State Farm Mutual Automobile Ins. 
Co., 463 U.S. 29, 42 (1983); accord Mantex, Inc. v. United States, 17 CIT 
1385, 1399, 841 F Supp. 1290, 1302-03 (1993). 


8 The issue of whether a petitioner made a timely subsidy allegation, however, is independent from whether Com- 
merce has an independent obligation to investigate subsidies discovered during an investigation. See infra, Section 
I1I.B.3 (remanding for Commerce to consider whether it had a legal obligation to investigate the 1984 acquisition of 
Sidmar stock) 

9As explained by the Supreme Court: 

[T]he agency, to engage in informed rulemaking, must consider varying interpretations and the wisdom of its 
policy on a continuing basis. An agency is not required to establish rules of conduct to last forever, but rather must 
be given ample latitude to adapt its rules and policies to the demands of changing circumstances. 

Rust, 500 U.S. at 186-87 (citations and internal quotations omitted). 





52 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 39, SEPTEMBER 27, 2000 


In its brief, Defendant attempts to address the Department’s appar- 
ent inconsistency by distinguishing the late allegations Commerce did 
choose to investigate. Specifically, Defendant states that 


although plaintiffs filed their submission describing these addition- 
al share transactions after the regulatory deadline, the filing took 
place prior to the preliminary determination and verification of 
questionnaire responses. Consequently, there was time for Com- 
merce to solicit additional information and to verify such informa- 
tion with respect to these transactions. Additionally, ALZ did not 
argue that plaintiffs’ submission describing these additional share 
transactions constituted an untimely filed subsidy allegation. See 
Def.’s Exh. 2, Pub. Doc. 72. Indeed, in Final Affirmative Counter- 
vailing Duty Determination: Stainless Steel Sheet and Strip in 
Coils from France, 64 Fed. Reg. 30774, 30787 (June 8, 1999), Com- 
merce exercised its discretion to address a subsidy allegation filed 
after the deadline because the respondents did not express an objec- 
tion to the petitioners’ allegation with respect to its possible un- 
timeliness. 


Memorandum Of The United States In Opposition To Plaintiffs’ Motion 
For Judgment Upon The Administrative Record (“Defendant’s Re- 
sponse”) at 17. 

This explanation might sufficiently distinguish the two situations, 
since Plaintiffs’ case brief discussing the GOB’s 1984 Sidmar invest- 
ments was submitted after verification and had drawn a protest from 
the respondents. See Final Determination, 64 Fed. Reg. at 15575 (noting 
ALZ’s untimeliness argument); see also American Farm Lines v. Black 
Ball Freight Service, 397 U.S. 532, 539 (1970) (“’[I]t is always the discre- 
tion of * * * an administrative agency to relax or modify its procedural 
rules adopted for the orderly transaction of business before it when in a 
given case the ends of justice require it. The action of [an agency] in such 
a case is not reviewable except upon a showing of substantial prejudice 
to the complaining party.’”) (quoting NLRB v. Grace Co., 184 F.2d 763, 
764 (8th Cir. 1953)). The Government’s problem, however, lies in the 
fact that this explanation was made only by the Department of Justice in 
the course of this litigation, and not by the Department of Commerce in 
its countervailing duty investigation. See Burlington Truck Lines, Inc. 
v. United States, 371 US. 156, 168-69 (1962) (“The courts may not ac- 
cept * * * counsel’s post hoc rationalizations for agency action; * * * an 
agency’s discretionary order [must] be upheld, ifat all, on the same basis 
articulated in the order by the agency itself.”). 

A review of the Final Determination, the Preliminary Determination, 
and the other papers in this case fails to show any similar explanation by 
Commerce of why it chose to investigate some untimely allegations, but 
not others. Rather, the record simply shows that in one instance Com- 
merce used its discretion to consider untimely allegations, while in a lat- 
er instance it decided not to do so. Compare Final Determination, 
64 Fed. Reg. at 15575 (“[W]le have not conducted an investigation of the 
Sidmar share transactions because the petitioners did not meet this reg- 
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ulatory deadline.”), with Memorandum of 08/28/98 from Team to Rich- 
ard Moreland (“Concurrence Memorandum; Summary of Issues”) at 
5-6 (investigating the 1987 and 1993 sale by the GOB of its shares in 
ALZ to Sidmar, despite the observation that petitioners asked Com- 
merce to investigate these transactions “[o]nly in the more recent sub- 
missions made after the deadline for filing new allegations”). Such 
inconsistency by Commerce is inappropriate, absent an adequate ex- 
planation. 

Accordingly, this aspect of the Final Determination is remanded with 
instructions that Commerce either conform its decision not to accept 
Plaintiffs’ new subsidy allegation with its prior decision to investigate 
untimely allegations, or explain on the record the reasons for this appar- 
ent inconsistency. To ensure consistency with other investigations, 
Commerce is also instructed to explain how its decision on remand com- 
ports with other instances where it has used its discretion to similarly 
reject or accept untimely allegations.!° 


3 


REMAND Is NECESSARY FOR COMMERCE TO CONSIDER WHETHER IT HAD A 
LEGAL OBLIGATION TO INVESTIGATE THE 1984 EQUITY INFUSION IN 
SIDMAR. 


As an alternative to their arguments above, Plaintiffs assert that, 
even if their case brief did make a “new allegation,” Commerce was re- 
quired by statute to consider the Sidmar share transaction in the Final 
Determination. According to Plaintiffs, 19 U.S.C. § 1677d and its imple- 
menting regulation, as well as 19 U.S.C. § 1677m(e), impose on Com- 
merce an obligation to consider subsidies discovered during an 
investigation. Commerce violated these mandates, Plaintiffs claim, by 
ignoring reliable record data evidencing this subsidy. See Plaintiffs’ 
Memorandum at 16-17 (“Commerce was in possession of all the verified 
information necessary to perform its statutory analysis and thus had no 
justification for failing to consider plaintiffs’ arguments.”). 

In relevant part, 19 U.S.C. § 1677d (1994) provides as follows: 


If, in the course of a proceeding under this subtitle, the administer- 
ing authority discovers a practice which appears to be a countervail- 
able subsidy, but was not included in the matters alleged in a 
countervailing duty petition * * * then the administering author- 
ity— 

(1) shall include the practice, subsidy, or subsidy program in the 
proceeding if the practice, subsidy, or subsidy program appears to 
be acountervailable subsidy with respect to the merchandise which 
is the subject of the proceeding * * *. 


10 Such instances include, but are not limited to, Final Negative Countervailing Duty Determination; Certain Gran- 
ite Products From Italy, 53 Fed. Reg. 27197, 27205 (1988) (declining to investigate an uncreditworthiness allegation 
made “two days before our departure for verification” where “ [not only the verification, but the entire investigation 
must be structured to accommodate [the] analysis”); Final Negative Countervailing Duty Determination: Silicon Met- 
al From Brazil, 56 Fed. Reg. 26988, 26993 (1991) (“Because the Department collected the information on this alleged 
benefit (i.e., the tax form) during verification, petitioners were justified in attempting to bring this alleged benefit to 
the attention of the Department. Therefore, petitioners’ claim is not untimely.”) 
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In turn, 19 C.FR. § 351.311 (2000) (“Countervailable subsidy practice 
discovered during investigation or review”) states in relevant part: 


(b) Inclusion in proceeding. If during a countervailing duty inves- 
tigation or a countervailing duty administrative review the Secre- 
tary discovers a practice that appears to provide a countervailable 
subsidy with respect to the subject merchandise and the practice 
was not alleged or examined in the proceeding * * * the Secretary 
will examine the practice, subsidy, or subsidy program if the Secre- 
tary concludes that sufficient time remains before the scheduled 
date for the final determination or final results of review. 

(c) Deferral of examination. If the Secretary concludes that insuf- 
ficient time remains before the scheduled date for the final deter- 
mination or final results of review to examine the practice, subsidy, 
or subsidy program described in paragraph (b) of this section, the 
Secretary will: 

(1) During an investigation, allow the petitioner to withdraw the 
petition without prejudice and resubmit it with an allegation with 
regard to the newly discovered practice, subsidy, or subsidy pro- 
gram; or 

(2) During an investigation or review, defer consideration of the 
newly discovered practice, subsidy, or subsidy program until a sub- 
sequent administrative review, if any. 

(d) Notice. The Secretary will notify the parties to the proceeding 
of any practice the Secretary discovers * * *. 


Based upon the plain meaning of this statute and regulation, it is clear 
that Commerce has an affirmative duty to investigate subsidies discov- 
ered during the course of an investigation, even if (for practical reasons) 
the investigation of the newly discovered subsidies must wait for an ad- 
ministrative review.!! 

While not challenging the validity of this obligation, the Government 
asserts that these provisions are not relevant, since “Commerce did not 
indicate that it had discovered a 1984 equity infusion in Sidmar during 
the proceeding.” Defendant’s Response at 15. According to Defendant, 
“(t]he absence of any such finding renders the statutory and regulatory 
provisions described above inapplicable.” Jd. at 15-16. 

This argument is unpersuasive. While it may be true that Commerce 
“did not indicate” that it had discovered the 1984 equity infusion in Sid- 
mar, this explanation says nothing about whether Commerce actually 


11 It is not clear, however, how Plaintiffs’ citation to 19 U.S.C. § 1677m(e) (1994) supports their argument. Section 
1677m<(e), entitled “[u]se of certain information,” is a limitation on Commerce’s power to disregard a party’s deficient 
responses to information requests, in favor of facts available under 19 U.S.C. § 1677e(a) (1994). See Borden, Inc. 1 
United States, 4 F. Supp.2d 1221, 1246 (CIT 1998) (“|U}nder subsection (e), even if the initial information submitted is 
‘deficient’, and even if, after an opportunity to ‘remedy or explain,’ the Department finds that information ‘not satisfac 
tory,’ it still must use the information, rather than facts available, so long as the criteria of subsection (e) have been 
met.”); accord Mannesmannrohren-Werke AG v. United States, 77 F. Supp.2d 1302, 1313 (CIT 1999). 

Here, there is no indication that Commerce specifically requested information from ALZ concerning the 1984 equity 
infusion in Sidmar or found the information it had received inadequate. This, of course, is not surprising, since Com 
merce was not investigating this transaction. See Final Affirmative Countervailing Duty Determination: Stainless 
Steel Plate In Coils From Italy, 64 Fed. Reg. 15508, 15517-18 (1999) (“| Bljecause the use of the Brite-EuRam program 
had not been alleged or discovered in time to solicit adequate information from all of the necessary respondents, we 
have no basis upon which to use facts available with respect to this program. Accordingly, we are not making a deter 
mination on the countervailability of the Brite-EuRam program in this proceeding.”). Thus, Plaintiff has failed to show 
§ 1677m(e) is applicable to this case. 
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discovered this transaction, should have discovered this transaction, or 
had this potential subsidy brought to its attention.!2 Here, Plaintiffs 
have identified record evidence collected by Commerce during its inves- 
tigation which indicates the existence of a countervailable subsidy. Spe- 
cifically, Plaintiffs point to ALZ’s questionnaire response, as well as 
their own case brief, as evidence not only of the equity infusion, but also 
the terms of the transaction and the benchmark share price needed to 
measure the benefit bestowed. See Plaintiffs’ Memorandum at 11. Such 
evidence, on its face, appears to trigger Commerce’s investigatory ob- 
ligations under the plain language of 19 U.S.C. § 1677d and 19 C.ER. 
§ 351.311. 

Despite the seeming relevance of this information, in the Final Deter- 
mination Commerce did not address this evidence.!* Although Com- 
merce found that Plaintiffs had untimely advanced their allegations 
concerning the 1984 equity infusion, Final Determination at 15575, the 
Department said nothing concerning its own, independent obligation to 
investigate potential subsidies discovered during the investigation. Fail- 
ing such explanation, the Court is left only to conclude that Commerce 
committed legal error by simply overlooking or ignoring this record evi- 
dence. 

Accordingly, this aspect of the Final Determination is also remanded 
for further consideration by Commerce. On remand, Commerce is 
instructed to examine the record evidence concerning the 1984 equity 
infusion in Sidmar that it collected (or was put before it) during this in- 
vestigation and, in light of 19 U.S.C. § 1677d (1994) and 19 C.FR. 
§ 351.311 (2000), discuss whether it had an obligation to investigate this 
transaction as a potential subsidy for the Final Determination. Should it 


*“ Commerce does not have an unfettered right to decide whether it has discovered a potential subsidy. Such a power 
would contradict the affirmative obligation of 19 U.S.C. § 1677d (1994 


ignore ever 


since it would give Commerce the ability to 

1 manifest evidence of a subsidy that was placed before it by one of the parties. Such a power would also 

conflict with Congress’ intention in adding this provision to the Tariff Act of 1930, which was to avoid “unnecessary 
2 >” investigations and “increase|d| expenses and burdens” by “includ|ir 


ion, or make them a part of the library of subsidy practices so that persons in tl y know of 
f 


deciding whether to petition for an investigation.” Sen. Rep. No. 96-249, at 98 (1979), reprinted in 1979 

US.« \.N. 381, 484 
The Court is aware that Commerce’s § 1677d obligation may allow a petitioner who failed to make a timely subsidy 
allegation under 19C.F.R. § 351.301(d)(4)(i)(A) (2000) to “cure” its mistake by simply presenting evidence of a counter 
vailable subsidy to Commerce before its final determination. Congress, however, clearly intended that all potentially 
counte able programs be investigated and catalogued, regardless of when evidence on these programs became rea 

onably available 

>, a petitioner who does not timely make a subsidy allegation, even though it could, risks having Commerce 
its investigation to a subsequent administrative review. See 19C.F.R. § 351.311(c)(2 
efer consideration of the newly discovered practice, subsidy, or subsidy program u 
review” if Commerce * 


2000) (allowing Commerce 
il asubsequent administrative 
concludes that insufficient time remains before the scheduled date for the final determina 
always in a petitioner’s interest to expeditiously make Commere aware of potential subsidies 

13 In its Response, Defendant states that 


tion hus, it is 


The information relied upon by plaintiffs certainly does not provide a complete factual basis for investigating, not 
to mention countervailing, benefits associated with a 1984 equity infusion in Sidmar. Of course, if this information 
was sufficient to provide a basis for investigating a 1984 equity infusion, there is no reason why petitioners could 
not have filed a timely subsidy allegation considering that such information was filed in June 1998 
Defendant’s Response at 16 
This argument is problematic in two respects. First, while Defendant correctly notes that Plaintiffs should have 
made a timely subsidy allegation if all the facts were reasonably available, this point is irrelevant to whether Commerce 
had an obligation to investigate this transaction. Nothing in the plain language of 19 U.S.C. § 1677d (1994) suggests 
that Commerce is relieved of its obligation if a petitioner could have made a timely allegation, but failed to do so. 
Second, there is no finding by Commerce that the information Plaintiffs cite provides an insufficient factual basis for 
investigating the 1984 equity infusion in Sidmar. Thus, counsel’s observation concerning this evidence can only be 
viewed as a post hoc rationalization, which this Court may not consider. 
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find in the affirmative, Commerce is instructed to reopen its investiga- 
tion, determine whether this transaction constitutes a countervailable 


subsidy, and (to the extent it does) adjust ALZ’s net countervailable sub- 
sidy rate accordingly. 


C 


COMMERCE Dip Not ERR IN ITS ANALYSIS OF 
SNCI LOANS TO THE BELGIAN STEEL INDUSTRY. 


Plaintiffs’ next claim challenges Commerce’s finding that loans made 
to the Belgian steel industry by the Societe Nationale de Credite a |’In- 
dustrie (“SNCI”)!* were not “specific” to that industry. 

Before Commerce may countervail a subsidy, 19 U.S.C. § 1677(5)(A) 
(1994) requires the Department to find that the subsidy is “specific” to 
an enterprise or industry.!° “Specificity” may be established in several 
ways, one of which is a showing that a particular industry received a dis- 
proportionate share of the total subsidies provided under a program. See 
19 U.S.C. § 1677(5A)(D) (ii) (IIT) (1994) (providing that a subsidy is spe- 
cific “as a matter of fact” if “[a]n enterprise or industry receives a dis- 
proportionately large amount of the subsidy”).!® 

In its Final Determination, Commerce concluded that loans made to 
the Belgian steel industry by SNCI between 1987 and 1990 were not spe- 
cific (and, thus, not countervailable) because the steel industry did not 
receive a disproportionate share of SNCI’s loans. Final Determination, 
64 Fed. Reg. at 15570-71, 15577. Plaintiffs allege that Commerce erred 


in two ways in making this determination: first, by improperly depart- 
ing from its former methodology for determining specificity; and sec- 
ond, by improperly accounting for SNCI loans made to the Belgian steel 


industry through indirect channels. Each of these points is discussed be- 
low. 


14 SNCI wasa public credit institution which, until 1997, was fifty percent owned by the Belgian Government. Final 
Determination, 64 Fed. Reg. at 15570. Through medium and long-term financing, SNCI “encouraged the development 
and growth of industrial and commercial enterprises in Belgium.” Jd. 


15 4 principal purpose of this requirement is to differentiate between those subsidies that distort trade by aiding a 
specific company or industry, and those that benefit society generally (like the police, fire protection, roads and schools) 
and thus minimally distort trade, if at all. See John Jackson, The World Trading System: Law and Policy of Internation- 
al Economic Relations at 296-97 (2nd ed. 1998). As Professor Jackson has observed, “|t|he basic idea | behind specifici- 
ty] is that when there is a foreign government subsidy that affects exports, in order for the importing country to re- 
spond with countervailing duties it must be established that the subsidy is ‘specific’ and not one that is so ‘generally 
available’ that everyone in the exporting society can use it. Jd. at 296; see also Statement of Administrative Action 
(“SAA”) Accompanying the Uruguay Round Agreements Act (“URAA”), H.R. Doc. No. 103-316, at 913 (1994), re 
printed in 1994 U.S.C.C.A.N. 4040, 4230 (“Consistent with longstanding U.S. practice, government assistance that is 


both generally available and widely and evenly distributed throughout the jurisdiction of the subsidizing authority is 
not an actionable subsidy.”). 


16 This statute implements U.S. international obligations as established, inter alia, in Article 2 of the 1994 Uruguay 
Round Agreement on Subsidies and Countervailing Measures. See SAA at 929, reprinted in 1994 U.S.C.C.A.N. at 4241 
(“Section 771(5A) lof the URAA] implements the provisions of Article 2 of the Subsidies Agreement dealing with speci- 
ficity.”). As noted in the SAA, with respect to the Agreement’s requirements for specificity: 


Notwithstanding the absence of de jure grounds for a finding of specificity, where there are reasons to believe that 
the subsidy may in fact be specific, other factors may be considered. They are: (1) the use of a subsidy program by a 
limited number of certain enterprises; (2) the predominant use by certain enterprises; (3) the grant of dispropor- 
tionately large amounts to certain enterprises; and (4) the manner in which discretion has been exercised by the 
granting authority in the decision to grant a subsidy. In considering these four factors, the investigating authority 
is to take account of the diversification of economic activities within the relevant jurisdiction, as well as the length 
of time that a subsidy program has been in operation. Article 2.4 |of the Uruguay Round Agreement on Subsidies 
and Countervailing Measures] requires that any determination of specificity be clearly substantiated on the basis 
of positive evidence. 


Id. at 913-14, reprinted in 1994 U.S.C.C.A.N. at 4230. 
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1 


COMMERCE REASONABLY EXPLAINED WHy IT APPLIED A DIFFERENT 
METHODOLOGY TO DETERMINE WHETHER SNCI LOANS TO THE STEEL 
INDUSTRY WERE “SPECIFIC.” 

The first error alleged by Plaintiffis that Commerce, without proper 
explanation, improperly used a different methodology in the Final De- 
termination for determining specificity than that used in both the Pre- 
liminary Determination and a previous investigation involving the 
same alleged subsidy from SNCI, Final Affirmative Countervailing 
Duty Determination: Certain Steel Products From Belgium, 58 Fed. Reg. 
37273 (1993) (“Certain Steel”). 

In Certain Steel, Commerce determined whether the Belgian steel in- 
dustry had received a disproportionate share of all SNCI loans by 
comparing SNCI’s loans outstanding to the steel industry with SNCI’s 
loans outstanding to all other borrowers. Final Determination, 64 Fed. 
Reg. at 15570 (citing Certain Steel, 58 Fed. Reg. at 37280-81). In so do- 
ing, Commerce found that the Belgian steel industry had received a dis- 
proportionate share of SNCI’s loans before 1987, but not during 1987 
and 1988. Id. 

In the Preliminary Determination in this case, Commerce applied this 
methodology to data on outstanding SNCI investment loans in 1989 and 
1990, and preliminarily concluded that “loans approved between 1987 
and 1990 * * * were non-specific and, therefore, not countervailable.” 


Id. In the Final Determination, however, Commerce—though coming to 


the same result—applied a different methodology. Commerce ex- 
plained: 


In achange from the analysis used in Certain Steel and the Prelimi- 
nary Determination, we have focused our analysis on the steel in- 
dustry’s share of loans approved in a given year rather than that 
industry’s share of loans outstanding in a given year. We believe the 
former provides a better indication of whether loans are limited to 
specific industries. Loans outstanding can be affected by other fac- 
tors besides the approval process which are not relevant to a speci- 
ficity determination, such as the terms of loans. Therefore, for the 
final determination, we are modifying our analysis to examine the 
percentage of loans approved for the basic metals industry in each 
year. On this basis, we determine that the steel industry did not re- 
ceive a disproportionate share of SNCI loans for the years 1987 
through 1990. 
Id. (emphasis added). 


As noted previously, while Commerce is granted broad discretion in 
its administration of the antidumping and countervailing duty laws, its 
exercise of this discretion may not be arbitrary. Rather, Commerce 
“must either conform itself to its prior decisions or explain the reasons 
for its departure.” Hussey Copper, 17 CIT at 997, 834 F. Supp. at 418; see 
also Rust, 500 U.S. at 187 (requiring a “reasoned analysis”). 

In this case, Commerce’s explanation, though short, was adequate. 
Here, Commerce’s undisputed goal was to determine whether the Bel- 
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gian steel industry received disproportionately favorable treatment 
from SNCI during each of the years under review. It was thus perfectly 
reasonable for Commerce to focus on a methodology (loans approved) 
that is directly related to SNCI’s actions during the relevant period of 
time, in lieu of its previous methodology (loans outstanding) that was 
susceptible to distortion from factors unrelated to SNCI’s actions dur- 
ing that period.!”7 While Commerce certainly could have provided a lon- 
ger statement or more examples to support its new approach, the 
inherent logic of examining SNCI’s actual loan practices during the year 
under review—as opposed to data which only reflects SNCI’s prior loan 
practices—speaks for itself. 

While Commerce’s explanation alone is sufficient, the Department’s 
approach is further supported by the emergence of new evidence for the 
Final Determination. In Certain Steel, the respondent argued that Com- 
merce should consider the percentage of new loans opened or granted 
(rather than total loans outstanding) by industrial sector, in each year, 
to make its specificity determination. Certain Steel, 58 Fed. Reg. at 
37290. Commerce responded to this proposal not by rejecting it, but by 
stating that such an analysis was not possible, since “the GOB did not 
provide data which would allow us to look at year-by-year shares or new 
loans issued as opposed to amounts outstanding.” Jd. Similarly, in the 
Preliminary Determination, Commerce again examined only data on 
SNCI loans outstanding, since this was the only relevant data before the 
agency. See Preliminary Determination, 63 Fed. Reg. at 47245 (stating 
that for SNCI loans made before 1989 “[n]o new information has been 
presented in this investigation to change our Certain Steel determina- 
tion” and that “[t]he GOB provided information on the sectoral dis- 
tribution of loans under the program for the years 1989 and 1990”). 

For the Final Determination, however, Commerce had, for the first 
time, information on SNCI’s loans approved during a given year. In re- 


sponse to this information, Commerce stated in its Memorandum on 
this subject that 


(iln Certain Steel, we used the figures for “total loans outstanding,” 
because we did not have information to conduct a year-by-year 
analysis of loans approved. (Certain Steel at 37290) In the present 
case, we have information on loans approved for every year be- 
tween 1984-1990. Therefore, we are including this data in our anal- 
ysis. 


SNCI Memorandum at 3. 


17 In fact, this approach is supported by the underlying facts here. Although in 1984 the steel industry directly re 
ceived a disproportionate share (36.69 %) of all SNCI loans granted, its share of new loans decreased significantly 
thereafter (ranging from 2 % in 1990 to a high of 7.77 % of new loans in 1986, not including loans made through coor 
dination centers). Memorandum of 03/19/99 from Team to Richard Moreland regarding the specificity of SNCI Loans 
at p. 4 (“SNCI Memorandum”). Despite this significant decrease, the large size of the 1984 loan caused the percentage 
of SNCI’s loans outstanding to the steel industry to remain significantly higher than the corresponding numbers for 
new SNCI loans to this industry from 1985-1990. For example, in 1985 new metal loans made directly to the Belgian 
steel industry constituted only 3.87 % of loans granted, while metal loans outstanding constituted 17.7 %. Id. Even by 
1990, when the steel industry took only 2 % of SNCI’s new loans, metal loans outstanding still accounted for 8.4 % of 
loans outstanding. Jd. As Commerce concluded in examining this data, “the percentages of loans outstanding in each 


year after 1984 are a result of the large volume of loans granted to steel in 1984 and not from loans granted thereafter” 
Id. 
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Commerce’s decision to examine SNCI loans approved in the Final 
Determination can not be considered arbitrary in light of this reasoned 
explanation. See Rust, 500 U.S. at 187. The Department’s SNCI Memo- 
randum, which is cited in the Final Determination,!* makes clear that 
its decision to examine loans approved in the Final Determination—as 
opposed to loans outstanding in Certain Steel and the Preliminary De- 
termination—was the result of examining the best evidence before it in 
each circumstance. In the Final Determination, Commerce had before it 
new and better evidence than it had previously, and it decided to use this 
data. Not only is such a result reasonable, but it raises the question of 
whether Commerce’s use of this data should even be characterized as a 
“change” in its methodology (as opposed to the application of the same 
methodology to different data). 

In short, Commerce provided reasonable explanations for why it did 
not rely on SNCI’s loans outstanding in the Final Determination. This 
aspect of the Final Determination is therefore affirmed. 

2 
COMMERCE Dip Not ERR IN EVALUATING SNCI Loans 
MADE THROUGH COORDINATION CENTERS. 

Besides challenging Commerce’s explanation for its new methodolo- 
gy, Plaintiffs argue that the Department erred in evaluating certain 
SNCI loans that were made indirectly to the Belgian steel industry. 

In their case brief to Commerce, Plaintiffs argued that the data relied 
on by Commerce in Certain Steel and the Preliminary Determination 
understated the Belgian steel industry’s share of SNCI loans, since this 
data did not account for SNCI loans made through “coordination cen- 
ters.” Petitioners’ Case Brief of 02/11/99 at 34-37. Among other activi- 
ties, coordination centers provide companies with financial services, 
such as “loan and equity financing and hedging of foreign exchange.” 
SNCI Memorandum at 2. 

Agreeing with Plaintiffs, for the Final Determination Commerce con- 
sidered such indirect loans in its specificity determination. Final Deter- 
mination, 64 Fed. Reg. at 15577. Commerce, however, was unable to 
obtain specific information on these loans, and was forced to make an 
approximation based on limited evidence. See SNCI Memorandum at 
3.19 Specifically, Commerce found that SNCI reported in its 1990 Annu- 
al Report that when loans made through coordination centers are ac- 
counted for, “the percentage of loans outstanding which went to the 
production and preliminary processing of metals industry (which in- 
cludes steel) increases from 8.4 percent to 10.7 percent” Jd. Using this 
data on loans outstanding, Commerce estimated the percentage of loans 
approved for the steel industry through coordination centers in the 
years through 1990. To do this, the Department took the percentage of 


18 64 Fed. Reg. at 15570 


9¢ in 
19 Commerce found that “SNCI was unable to provide specific information on the share of loans to the banking and 
finance sector that went to coordination centers for each year. Nor was it able to report the amount of loans granted 
specifically to the steel industry through coordination centers.” SNCI Memorandum at 3. 
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SNCI’s loans outstanding to steel coordination centers in 1990 (2.3 %), 
divided it by the percentage of outstanding SNCI’s loans to the banking 
and finance industry (through which SNCI accounted for coordination 
center loans), and determined that steel coordination centers comprised 
8.01 % of SNCI’s loans to the banking and finance industry. Id. at 4 and 
Attachment 1. Commerce “then applied this percentage to the banking 
and finance industry’s share of total loans granted for each year” to ar- 
rive at revised, estimated figures. Id. at 4 (emphasis added).?° Based on 
these new numbers, Commerce then analyzed whether the steel indus- 
try had received a disproportionate share of SNCI loans, and deter- 
mined that loans provided by SNCI from 1987 to 1990 were not specific 
to that industry. Final Determination, 64 Fed. Reg. at 15571. 
Plaintiffs challenge this methodology by arguing that, despite having 
rejected SNCI’s figures for loans outstanding, Commerce then (improp- 
erly) relied on these figures in its calculations. According to Plaintiffs: 


despite concluding that “{l}oans outstanding can be affected by 
other factors * * * which are not relevant to a specificity determina- 
tion,” Final Determination, 64 Fed. Reg. at 15,570, Commerce re- 
lied on a change in the percentage of outstanding loans held by the 
steel industry to estimate the percentage of loans granted to the 
steel industry in 1990. In so doing, the agency embraced the very 
approach it rejected in switching to a different specificity methodol- 
ogy in the final determination. Based on this inherent contradic- 
tion, Commerce’s specificity determination should be remanded 
with instructions to calculate either a measurement of all SNCI 
loans granted to the steel industry, including those loans provided 
through coordination centers, based on record data concerning 
loans granted, or, if datais not available, to calculate the percentage 
of all outstanding SNCI loans held by the steel industry. 


Plaintiffs’ Memorandum at 22. 

Plaintiffs further argue that “Commerce’s methodology compounds 
this error by extrapolating the figure for 1990 to every year between 
1984 and 1990,” since “[t]he record is devoid of any evidence that sup- 
ports the agency’s wholesale application of its 1990 calculations.” Jd. at 
23. As support, Plaintiffs observe that “not only does the agency explic- 
itly state that the record contains no information on the percentage of 
all outstanding SNCI loans held by the steel industry for years other 
than 1990,” but “the record contains evidence demonstrating that a 
higher percentage of coordination center loans were made to the indus- 
trial sector in 1989 than in 1990, presumably indicating that the per- 
centage of outstanding loans held by the steel industry in 1989 was 
higher than the 2.3 percent figure used for 1990.” Id. 


20 Expressed as a formula: 
% of loans outstanding to steel estimated % 
coordination centers 1990 (2.3%) Percentage of banking & of loans granted 
= .0801x finance loans granted during = to steel industry 
each year under review through coord. 


% of loans outstanding to banking centers 


and finance industry 1990 (28.7 %) 
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A 


THERE IS NOTHING “INHERENTLY CONTRADICTORY” ABOUT COMMERCE’S 
Use oF SNCI’s 1990 Data ON STEEL LOANS OUTSTANDING TO 
COORDINATION CENTERS. 

As noted above, substantial evidence supports Commerce’s decision 
to use data on SNCI’s loans granted, rather than loans outstanding, for 
determining specificity in the Final Determination. In applying its new 
methodology, the Department did not “reject” record evidence concern- 
ing loans outstanding. The record shows that Commerce used data on 
loans granted because (a) it was better evidence, and (b) this evidence 
was available to it for the first time. Commerce did not indicate that evi- 
dence of loans outstanding was unreliable, or that such evidence should 
not be used. On the contrary, the record of this case, as well as Plaintiffs’ 
own arguments, show that “data reflecting the amount of loans out- 
standing is useful in the absence of evidence regarding the amount of 
loans approved.” Defendant’s Response at 24. 

The Court does not agree that it was an “inherent contradiction” for 
Commerce to use the 1990 information on loans outstanding. Here, 
Commerce used this information as an alternative means of measuring 
specificity, since specific information concerning loans granted to the 
steel industry through coordination centers was not available. It did not 
use rejected or manifestly incorrect data. Moreover, Commerce did not 
simply rely upon the SNCI dataconcerning loans outstanding in 1990; it 
used this figure to make an estimate of SNCI’s loans approved through 
coordination centers (for the steel industry) for each year between 1984 
and 1990. See SNCI Memorandum at 4. Such an approach is perfectly 
consistent with Commerce’s stated preference for “examin[ing] the per- 
centage of loans approved for the basic metals industry in each year,” 
Final Determination, 64 Fed. Reg. at 15570, and, absent a specific show- 
ing of error by Defendant, is a reasonable means of accounting for indi- 
rect loans made through coordination centers. Thus, there is nothing 
inherently wrong with Commerce’s use of these figures. 


B 


COMMERCE’S METHODOLOGY Dip Not FAIL TO APPRECIATE THE 
DIFFERENCE BETWEEN LOANS GRANTED AND LOANS OUTSTANDING TO 
COORDINATION CENTERS. 

Turning from the general to the specific, the Court also does not agree 
that Commerce, in using SNCI’s 1990 data on steel loans outstanding to 
coordination centers, “wrongly equated loans granted with loans out- 
standing.” Plaintiffs’ Reply 2! at 8. Plaintiffs argue that Commerce 
erred in wrongly equating loans granted to loans outstanding for 1990 
by adding the coordination centers’ share of loans outstanding in 1990 
(2.3%) to the percentage of loans granted to the steel industry in 1990. 
Id. This was incorrect, Plaintiffs argue, because the percentage of loans 
granted to coordination centers in 1990 was significantly greater than 


21 Reply Brief In Support Of Plaintiffs’ Motion For Judgment On The Agency Record (“Plaintiffs’ Reply”). 
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the coordination center’s share of loans outstanding in that year. Plain- 
tiffs argue that, “(bly failing to account for the discrepancy between 
loans granted to coordination centers versus loans outstanding, Com- 
merce’s methodology thus artificially reduces the amount of loans 
granted to the steel industry by assuming that the coordination centers’ 
share for loans outstanding in 1990 is a fair approximation of loans 
granted to coordination centers in that year.” Id. at 9-10 (emphasis in 
original). 

Plaintiffs’ argument is based on a misunderstanding of how Com- 
merce used the 1990 data. As their briefs make clear, Plaintiffs presume 
that Commerce simply added the percentage of outstanding SNCI loans 
to steel coordination centers in 1990 (2.3 %) to SNCI’s reported figures 
for either loans outstanding or loans granted to the Belgium steel indus- 
try for the years 1987-90.2? This is incorrect. As shown above, Com- 
merce used the 2.3 % figure for loans outstanding to calculate the 
percentage (8.01 %) of SNCI’s loans outstanding to the banking and fi- 
nance industry that went to steel coordination centers in 1990. See 
SNCI Memorandum at 4. From there, Commerce applied this percent- 
age to the banking and finance industry’s share of total loans granted for 
each year to approximate figures for steel loans granted. Id. In 1990, for 
example, Commerce used 8.01 % as an approximation for the percentage 
of banking and finance loans that went to steel coordination centers, 
multiplied this figure by 45.6 % (representing SNCI loans granted to 
banking and finance), and estimated that 3.65 % of all SNCI loans 
granted went to steel coordination centers. Jd.?? Similarly, Commerce 
multiplied this 8.01 % figure by the percentage of SNCI loans granted to 
banking and finance to calculate loans granted to steel coordination cen- 
ters for each of the years at issue. Id. 

In light of this evidence, it is clear that Commerce did not, as Plaintiffs 
claim, ignore record evidence “[bly failing to account for the discrepancy 
between loans granted to coordination centers versus loans outstand- 
ing.” Plaintiffs’ Reply at 9. By using record evidence on banking and fi- 
nance loans granted to approximate steel loans granted through 
coordination centers, Commerce accounted for the fact that “a greater 
share of loans was granted to coordination centers during the period in 
question.” Plaintiffs’ Reply at 9 (emphasis in original). Commerce did 
not, in using SNCI’s 1990 figure on steel loans outstanding, treat loans 
granted and loans outstanding as comparable. Rather, it simply used 
this figure to approximate the percentage of loans granted to “banking 
and finance” during the years at issue that actually went to steel coor- 


22 See id. at 8 (“Commerce then added that percentage (i.e., 2.3 percent) to the percentage of loans granted to the 
steel industry in 1990.”); id. at 11 (“These figures suggest that the percentage of loans held by the steel industry in 1989 
was higher than the 2.3 percent figure used for 1990.”); Plaintiffs’ Memorandum at 23 (“Accordingly, the record con- 
tains no support for (and even contradicts) the agency’s extrapolation of the data concerning the percentage of all out 
standing SNCI loans held by the steel industry in 1990 to the years between 1984 and 1989.’ 

23 Commerce then added this figure (3.65 %) to the corresponding figure for SNCI loans granted directly to the steel 
industry (2%), toconclude that 5.65 % of SNCI loans made went either directly or indirectly to the steel industry. SNCI 
Memorandum at 4. On this basis, Commerce concluded that SNCI loans were not specific in 1990. See Final Determina 
tion, 64 Fed. Reg. at 15570-71. 
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dination centers. As such, Commerce’s analysis neither ignores nor con- 
tradicts record evidence. 


Cc 


COMMERCE Dip Not ERRONEOUSLY EXTRAPOLATE 1990 DaTA ON 
OUTSTANDING LOANS HELD BY THE BELGIAN STEEL INDUSTRY IN 
ANALYZING LOANS GRANTED TO THAT INDUSTRY. 


Finally, the Court rejects Plaintiffs’ contention that record evidence 
contradicts the Department’s decision to use the 1990 loan figure in de- 
riving loan information for other years. See Plaintiffs’ Memorandum at 
23-24. According to Plaintiffs, Commerce’s extrapolation of this data to 
the years prior to 1990 is unsupported by substantial evidence, since the 
percentage of SNCI loans granted through coordination centers in 1989 
that went to companies in the industrial sector (90 %) is greater than the 
corresponding percentage of SNCI loans that went through coordina- 
tion centers to such companies in 1990 (74 %). Plaintiffs’ Reply at 11. 
This evidence, Plaintiffs say, “demonstrat[es] that a higher percentage 
of coordination center loans were [sic] made to the industrial sector in 
1989 than in 1990.” Plaintiffs’ Memorandum at 23 (emphasis added). 
Thus, they conclude, “Commerce’s decision to derive the loan figures for 
prior years based on the lending patterns for 1990 contradicts the record 
evidence, making this aspect of its SNCI specificity methodology unsup- 
ported by the record.” Plaintiffs’ Reply at 11. 

Plaintiffs’ argument fails on three counts. First, Plaintiffs’ argument 
presumes that because a higher percentage of coordination center loans 
was made to the industrial sector in 1989 than in 1990, a higher percent- 
age of coordination center loans was also made to the Belgian steel in- 
dustry in 1989. Plaintiffs identify no reason or evidence why this would 
be true, but simply assume that the two figures moved in tandem. Ab- 
sent evidence, Plaintiffs’ assumption is unproved. 

Second, Plaintiffs’ argument does not undermine the methodology 
chosen by Commerce. For the Final Determination, Commerce 
compared steel loans outstanding to total banking and finance loans 
outstanding in 1990 to derive a figure (8.01 %) by which it could estimate 
the percentage of steel loans granted through coordination centers for 
the years at issue. See SNCI Memorandum at 4. While the resulting fig- 
ures may not be entirely accurate, they constitute reasonable estimates 
derived from actual record evidence of outstanding SNCI loans to steel 
coordination centers in 1990. In contrast, correlating coordination cen- 
ter loans made to the industrial sector in 1989 with such loans made to 
the Belgian steel industry in 1989 seems, absent evidence to the con- 
trary, aclumsy means of estimating an increase in the latter. In the Fi- 
nal Determination, Commerce appears to have recognized as much, 
stating that “[i]nstead of employing the petitioners’ suggestion to in- 
clude all coordination center loans to industrial sectors and adding 10 
percentage points to the calculation of loans provided to the steel indus- 
try, we are accounting for coordination centers by using the information 
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specific to the steel industry.” Final Determination, 64 Fed. Reg. at 15577 
(emphasis added). 

Third, Plaintiffs’ argument is challenged by record evidence showing 
that coordination centers played a less important role in 1989 than in 
1990. See SNCI Memorandum at 3-4 (“[W]e also saw no indication that 
loans through the coordination centers had a greater impact in the years 
prior to 1990. Instead, the [SNCI] annual reports for those years indi- 
cate that the banking and finance sector, and specifically coordination 
centers, played a less significant role in the years prior to 1990.”). In 
1989, banking and finance (though which coordination center loans are 
accounted for in SNCI’s annual reports) constituted only 40.6 percent of 
all SNCI’s loans granted, compared to 45.6 percent for 1990. SNCI 
Memorandum at 4. Thus, even if coordination center loans to the steel 
industry were actually higher as a relative percentage of all SNCI bank- 
ing and finance loans in 1989 than in 1990, they would not necessarily 
have constituted a higher percentage of SNCI’s total loans in 1989. Of 
course, it is the steel industry’s percentage of total loans that matters in 
determining whether SNCI’s loans were “specific.” See Final Deter- 
mination, 64 Fed. Reg. at 15570 (“[F Jor the final determination, we are 
modifying our analysis to examine the percentage of [SNCI’s] loans ap- 
proved for the basic metals industry in each year.”) (emphasis added). 

For the foregoing reasons, Plaintiffs have not shown that Commerce’s 
methodology for approximating SNCI loans granted to steel coordina- 
tion centers for the years up to, and including, 1990 is unsupported by 


substantial record evidence. The Court accordingly upholds this aspect 
of the Final Determination. 


D 


COMMERCE’S CALCULATION OF SIDMAR’S SALES DENOMINATOR Is NOT 
ContTRARY To LAW OR RECORD EVIDENCE. 

Plaintiffs’ third claim challenges the manner in which Commerce al- 
located subsidies provided to the Sidmar Group of companies (“Sidmar 
Group”) in calculating a subsidy rate. 

When Commerce finds an event countervailable, it determines the ap- 
propriate countervailing duty rate by “divid[ing] the amount of the sub- 
sidy by the amount of sales products assisted by that subsidy.” Inland 
Steel Industries v. United States, 188 F.3d 1349, 1357 (Fed. Cir. 1999).24 
In line with this practice, Commerce determined the countervailing 
duty rate for the Sidmar Group by dividing the countervailable subsi- 
dies it discovered (the numerator) that were attributable to the period of 
investigation by the consolidated sales figures reported by ALZ’s for the 
Sidmar Group’s Belgian steel operations during the period of investiga- 
tion (the denominator). See Final Determination, 64 Fed. Reg. at 15574; 
Defendant’s Response at 26. 


24 Although no regulations implementing this methodology had been promulgated by the time of this investigation, 
Commerce’s practice is currently implemented in 19 C.F.R. § 351.525 (2000) (“Calculation of ad valorem subsidy rate 
and attribution of subsidy to a product.”). 
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Providing Commerce with a sales “denominator,” however, was not a 
straight-forward task. To derive a Belgium-only sales figure, ALZ took 
the revenues for the Sidmar Group’s steel companies located in Belgium 
and subtracted cost account information on intra-company transfers. 
Reply Brief of ALZ, N.V. of 02/11/99 (“ALZ Case Brief”) at 3; Final Deter- 
mination, 64 Fed. Reg. at 15574. To do this, ALZ was required to add in, 
and then subtract out, sales revenue unrelated to any subsidies. Specifi- 
cally, although the Sidmar Group derived total sales figures for its com- 
panies based on their accounts starting with the number “70,” cost 
accounts covering intra-company transfers did not correspond exactly 
with the “70” accounts. Rather, “[w]hile cost accounts beginning with 
the number ‘60’ (the ‘60 account’) correspond mostly to 70 accounts, 
some of the items included therein correspond to 74 account items.” 
ALZ Case Brief at 3 (emphasis added).2° The Sidmar Group’s “74 ac- 
counts” covered “Other Operating Income.” Id. The other costs corre- 
sponding to revenue items recorded in the 74 accounts were recorded in 
accounts beginning with the number “61.” Jd. 

Because of this lack of correspondence, to simply deduct the Sidmar 
Group’s intra-group 60 account entries from its 70 account revenues 
would have understated the Sidmar Group’s steel revenues by deduct- 
ing costs unrelated to steel sales. See id. In turn, ifused as the denomina- 
tor to calculate a countervailing duty rate, this understated figure would 
have lead to a subsidy rate that was inappropriately high.”° To avoid this 
problem and “achieve complete correspondence between revenues and 
expenditures,” ALZ added the Group’s 70 accounts (turnover) and its 
74 account (other operating income), and then “deducted from that 
combined total the intra-group acquisitions reflected in accounts 60 and 
61,” to arrive at a consolidated sales figure. Final Determination, 
64 Fed. Reg. at 15574. 

In the Final Determination, Commerce approved of this approach, 
stating simply that “[a]s noted by respondents, simply deducting the 
60 account results in an understatement of Sidmar’s operating income. 
Thus, for purposes of our final determination, we have retained in Sid- 
mar’s sales denominator the revenue from account 74 because this is the 
most accurate information on the record.” Jd. 

Plaintiffs challenge this aspect of the Final Determination on essen- 
tially two grounds, one substantive, one procedural. The Court finds 


neither argument persuasive. 
1 


COMMERCE Dip Not ERR IN FAILING TO EXCLUDE REVENUE 
FROM THE SIDMAR GRoupP’s “74 ACCOUNTS.” 
Plaintiffs first argue that Commerce erred in using the sales figures 
provided by ALZ, since this figure “included sales from a revenue ac- 


25 ALZ explained that “if one company records the revenue from the sale of a good in a 70 account, the purchasing 
company would record the cost of the purchase in a 60 account. However, if one company records the revenue in a 74 
account, the purchasing company may record the cost in either a 60 account or a 61 account.” ALZ Case Brief at 3 


26 This would result because the amount of the subsidy, the numerator, would be divided by a smaller (understated) 
denominator. 
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count [the “74 accounts” ] that bear no relation to Sidmar’s production 
of the subject merchandise.” Plaintiffs’ Memorandum at 25. According 
to Plaintiffs, “[i]Jn accordance with Commerce practice * * * these sales 
should not have been reflected in SIDMAR’s sales denominator * * *.” 
Id. at 26. 

Essentially, Plaintiffs posit an argument that Commerce unjustifi- 
ably departed from its former practice for calculating countervailing 
duty rates. As noted previously, Commerce may depart from a practice 
used in prior antidumping and countervailing duty investigations so 
long as it provides a reasoned analysis for its change. See Rust, 500 U.S. 
at 187. Here, however, the Court need not evaluate the reasonableness 
of the Department’s explanation, since Plaintiffs have failed to show 
that Commerce actually departed from its former methodology. 

Standing alone, Commerce’s inclusion of a non-production-related 
source of revenue in the denominator would certainly be contrary to its 
practice. See, e.g., Inland Steel Industries v. United States, 21 CIT 553, 
563, 967 F. Supp. 1338, 1351 (1997) (“[Commerce] calculates the per- 
unit subsidy rate by dividing the amount of the subsidy * * * by the ap- 
propriate portion of the subsidized firm’s sales.”), aff'd, 188 F.3d 1349 
(Fed. Cir. 1999). As discussed above, however, this non-production-re- 
lated revenue was effectively “removed” from the denominator by sub- 
tracting out the Sidmar Group’s “60” and “61” cost accounts, leaving 
only a figure representing the Group’s consolidated steel sales. See ALZ 
Case Brief at 3. The only reason for the inclusion of “74 account” reve- 
nues in the first place was to ensure that “costs” unrelated to the Sidmar 
Group’s steel sales were not inappropriately included in the denomina- 
tor. See Certain Iron-Metal Castings From India: Final Results of Coun- 
tervailing Duty Administrative Review, 62 Fed. Reg. 32297, 32302 
(1997) (“[I]t is imperative that both the numerator (the benefit) and de- 
nominator (the universe of sales to which the benefit applies) used in 
our calculation of a subsidy reflect the same universe of goods. Other- 
wise the rate calculated will either over- or understate the subsidy at- 
tributable to the subject merchandise. ”). 

In its briefs, Plaintiffs argue only that Commerce improperly inclu- 
ded “sales from a revenue account that bear no relation to Sidmar’s pro- 
duction of the subject merchandise”; they do not discuss the fact that 
this “improper” revenue was subtracted from the denominator before 
Commerce ran its computations.?” Because the resulting denominator 
used by Commerce appears to include only Sidmar Group sales that 
benefitted from subsidies, and because Plaintiffs have provided nothing 
to rebut this appearance, the Court finds Commerce’s denominator de- 


27 For example, although Defendant’s Response discusses the record evidence concerning why revenues from ac- 
count 74 were included in the denominator, see Defendant’s Response at 29 (“If Commerce had excluded certain reve- 
nue from this account [74] and had deducted all acquisition costs from accounts 60 and 61, Commerce would have de- 
rived an understated and inaccurate sales figure.”), Plaintiffs’ Reply simply ignores this argument. Rather, Plaintiffs’ 
Reply deals entirely with the alleged “lateness” of ALZ’s reported sales figure, and simply assumes—without proving- 
that Commerce's use of this figure is defective. See Plaintiffs’ Reply at 14 (“Commerce fails to recognize that the defects 


in the reported sales figures were the fault of ALZ, and, thus, that the agency should have understated, rather than 
overstated, Sidmar’s sales.”). 
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termination to be in accordance with law and supported by substantial 
record evidence. 


2 


COMMERCE Was Not REQUIRED TO USE FacTs OTHERWISE AVAILABLE IN 
CALCULATING A SALES DENOMINATOR FOR THE SIDMAR GROUP. 

Plaintiffs also challenge the sales denominator used by Commerce on 
procedural grounds. According to Plaintiffs, the record shows that Com- 
merce “had asked ALZ to report Sidmar’s sales data exclusive of non- 
production related sources of revenue on more than one occasion,” but 
that ALZ repeatedly failed to provide it with this data. Plaintiffs’ Reply 
at 15. As a result, Commerce was forced to rely on “a newly estimated 
sales figure” for consolidated sales submitted at verification, id., “which 
resulted in an inflated denominator and thus benefitted ALZ by incor- 
rectly reducing the subsidy margin,” Plaintiffs’ Memorandum at 26. 
This reduced subsidy margin, Plaintiffs continue, “wrongly rewarded 
ALZ for its failure to cooperate,” in violation of the policy objectives un- 
derlying the facts available rule. Jd. at 27. Thus, they propose, “this is- 
sue should be remanded for Commerce to revise its denominator 
calculation with the facts available rule.” Id. 

28 U.S.C. § 2637(d) (1994) states that “the Court of International 
Trade shall, where appropriate, require the exhaustion of administra- 
tive remedies” for such achallenge. A review of the record does not show 
that Plaintiffs ever specifically argued before the Department that it 
should have resorted to “facts available”—a fact acknowledge by both 
parties at oral argument. Rather, Plaintiffs appearance before this 
Court is the first time they argue that Commerce should employ “facts 
available,” even though they had opportunities to present this argu- 
ment earlier. Thus, without more, the Court must reject Plaintiffs’ 
claim for failure to exhaust administrative remedies. See Delverde v. 
United States, 21 CIT 1294, 1301, 989 F. Supp. 218, 225 (1997) (dismiss- 
ing a party’s challenge to Commerce’s calculation of a sales denomina- 
tor where the party had not previously exhausted it administrative 
remedies), rev'd on other grounds, 202 F.3d 1360 (Fed. Cir. 2000). 

At oral argument, Plaintiffs attempted to provide the Court with 
“something more” by clarifying that they are not seeking a punitive ap- 
plication of facts available on remand. Rather, Plaintiffs noted, their ar- 
gument is simply that Commerce was unjustified in selecting an 
inaccurate figure which benefitted ALZ, given a choice between an un- 
derstated or overstated sales denominator. See Plaintiffs’ Reply at 15. 
Plaintiffs also agreed with the Court that this argument would be large- 
ly irrelevant if the Court did not find that Commerce’s denominator cal- 
culation benefitted ALZ. 

Regardless of whether this clarification saves Plaintiffs’ argument 
from § 2637(d), it does not lead to a different substantive result. As 
noted above, Plaintiffs have failed to show that the denominator used by 
Commerce included Sidmar Group revenues that did not benefit from 
subsidies. Accordingly, even if ALZ failed to provide Belgium-only sales 
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figures in an untimely manner, as Plaintiffs allege, there is no evidence 
that ALZ “benefitted” from its inaction. By Plaintiffs’ own admission, 
therefore, there is no need for the Court to address whether ALZ’s pre- 
sentation of sales figures to the Department was untimely or whether 
the application of facts available sought by Plaintiffs is, indeed, puni- 
tive. 

In short, Plaintiffs have not shown that Commerce erred, either sub- 
stantively or procedurally, in calculating a sales denominator figure for 
the Sidmar Group. The Court accordingly finds the Department’s cal- 
culation of the Sidmar Group’s sales denominator to have been in accor- 
dance with law and supported by substantial evidence. 


E 


REMAND Is NECESSARY SO THAT COMMERCE May CONSIDER WHETHER 
SIDMAR BENEFITTED THROUGH ITS PARTICIPATION IN AJOINT VENTURE 
WITH THE GOVERNMENT OF FLANDERS. 

Plaintiffs’ final claim concerns Commerce’s decision not to counter- 
vail the regional Government of Flanders’ participation in a joint ven- 
ture with Sidmar. 

In 1985, the GOB purchased both common and preferred stock in 
ALZ, pursuant to a royal decree which allowed the GOB to make share 
subscriptions in the Belgian steel industry. Commerce’s Analysis Mem- 
orandum of ALZ Preference Shares of 03/19/99 at 1. According to the 
terms of the purchase, in 2005 the preferred shares are to be redeemed 
by ALZ at the higher of their subscription value (initial cost) or fair mar- 
ket value, or, at ALZ’s option, converted to common shares. Id. at 2. 
Holders of preferred stock are entitled to a preferred dividend of six per- 
cent of the stock’s face value, to the extent profits for such a dividend are 
available. Id. These dividends are not mandatory or cumulative; at the 
time of investigation ALZ had not issued a common or preferred divi- 
dend since 1985, although the company had been profitable. Id. 

In 1993, Sidmar expressed interest in buying this ALZ preferred stock 
from Gimvindus, a financial holding company for the GOF which had 
acquired the stock in 1989 through a government reorganization. Id.?8 
At verification, Sidmar officials informed Commerce that 1993 was an 
unprofitable year for the Sidmar Group, and that it [was seeking to in- 
crease its consolidated holdings]. Jd.29 [The Government and Sidmar 
entered into a joint venture. The Government contributed its ALZ pref- 
erence shares in exchange for shares in the joint venture]. Jd. at 3. For 
its part, Sidmar contributed [shares and cash]. Id. 

In the Preliminary Determination, Commerce determined that Sid- 
mar had “acquired the [ALZ] preference shares * * * in return for an 


28 As Commerce explained in its memorandum concerning ALZ preference shares: 


In 1989, Gimvindus acquired the preference shares as a result of the second constitutional reform of 1988, which 
transferred the responsibility for the national sector companies to the regions. To address this new responsibility, 
the regions established financial holding companies. Gimvindus was created in order to manage all of the Flemish 
national sector companies transferred from the federal government 

Id. 


29 According to a private bank official Commerce met with at verification, Belgian banks place an emphasis on the 
value of a company’s asset base in determining its creditworthiness. Jd. at 2 n.1. 
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ownership interest in a Sidmar controlled company.” Preliminary De- 
termination, 63 Fed. Reg. at 47243. Commerce found that because “the 
GOB [ ] sold these preference shares at a price below the market value 
for ALZ stock,” the GOB had conferred a countervailable subsidy to Sid- 
mar. Jd. For the Final Determination, however, Commerce reversed its 
position and found that, as Sidmar had not actually acquired any inter- 
ests in the ALZ preferred shares, “no countervailable benefit was con- 
ferred upon Sidmar though the creation of the joint venture.” Final 
Determination 64 Fed. Reg. at 15570. Explaining this reversal, Com- 
merce stated the following: 


the Department verified that this transaction was structured in 
such a way that the government maintained ownership of ALZ’s 
preference shares. Moreover, it was established at verification that 
Sidmar does not control the company. Thus, Sidmar neither con- 
trols the ALZ preference shares contributed to this company nor 
can profit from the shares. Accordingly, contrary to our Prelimi- 
nary Determination, we determine that Sidmar did not “acquire” 
the preference shares originally purchased by the GOB. Therefore, 
no countervailable benefit was conferred upon Sidmar through the 
creation of the joint venture by Sidmar and the GOB. 


Id. 
Plaintiffs challenge the Department’s findings on various grounds, 


each of which is summarized below. For the following reasons, the Court 
finds that remand is necessary. 


1 


COMMERCE Dip Not ERR IN CONCLUDING THAT 
GIMVINDUS MAINTAINED OWNERSHIP OF THE ALZ SHARES 


Plaintiffs first attack the Department’s conclusions by arguing that 
“Commerce failed to recognize that ALZ’s preference shares derived 
their value from two sources: (1) the market value of the shares, and 
(2) dividends.” Plaintiffs’ Memorandum at 28. According to Plaintiffs, 
record evidence shows that [the GOB’s retained rights had no value] Jd. 
As support for their claim, Plaintiffs cite, inter alia, [record evidence 
that the Government never realized a return from the retained rights]. 
Id. at 29. This, according to Plaintiffs, illustrates that “the preference 
shares derived their value from the eventual repurchase or reconversion 
of the shares at the market value,” which was “exactly what the GOB 
relinquished in the transaction.” Jd. 

In order for Commerce to impose a countervailing duty on merchan- 
dise imported into the United States, it must determine that a govern- 
ment is “providing, directly or indirectly, a countervailable subsidy with 
respect to the manufacture, production, or export” of that merchandise. 
19 US.C. § 1671(a)(1) (1994). In relevant part, 19 U.S.C. § 1677(5)(B) 
(1994) provides that a subsidy exists when “an authority * * * providesa 
financial contribution * * * to a person and a benefit is thereby con- 
ferred.” (emphasis added). 
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As noted above, in the Final Determination Commerce based its find- 
ing that no benefit had actually been conferred to Sidmar on the fact 
that Sidmar (1) did not own or control the ALZ preference shares, 
(2) could not profit from these shares, and (3) did not control Sidfin. Fi- 
nal Determination, 64 Fed. Reg. at 15570. Plaintiffs essentially attack 
this conclusion by arguing that Sidmar did, in fact, receive a “benefit” 
through Gimvindus’ transfer of the “market value” of its ALZ shares to 
the joint venture. A close review of the evidence cited by Plaintiffs, how- 
ever, proves this claim unpersuasive. 

To support their assertions that the ALZ preferred stock [had multi- 
ple rights, only some of which the Government retained in the transac- 
tion], Plaintiffs cite pages five and six of Commerce’s verification report 
for Sidmar. Plaintiffs’ Memorandum at 29. This document, however, 
does not evidence such a distinction. While the report states that any 
dividends paid by ALZ [cannot profit Sidmar], Verification Report for 
Sidmar of 1/20/99 (“Sidmar Verification Report”) at 6, it says nothing 
about whether Sidmar or Sidfin became entitled to the “market value” 
of the ALZ preferred shares. Rather, it simply provides a description of 
the creation of Sidfin which, if anything, implies that [the Government] 
retained all the rights associated with the ALZ stock. See id. at 6 [The 
joint venture consolidates Sidmar’s holdings while retaining the Gov- 
ernment’s ownership of ALZ’s preference shares] (emphasis added).*° 

Moreover, other evidence cited by Plaintiffs actually undermines 
their argument. In their effort to show that the “dividend rights” from 
the ALZ preferred stock had no value, Plaintiffs cite the Government of 
Flanders Verification Report as evidence that [the Government] 
“‘viewed the dividend as insignificant and would rather focus on the 
eventual repurchase or reconversion of the preference shares in 2005.’” 
Plaintiffs’ Memorandum at 29 (quoting Verification Report for the Gov- 
ernment of Flanders of 01/27/99 (“Flanders Verification Report”) at 9). 
By showing that [the Government] was concerned with the repurchase 
or reconversion of the shares in 2005, however, this statement actually 
indicates that [the Government retained ownership] of the ALZ pre- 
ferred stock after the creation of Sidfin. Presumably, had Sidmar be- 


30 Following oral argument, the Court allowed Plaintiffs to identify other record evidence to support its argument 
[concerning the ownership of ALZ’s preference shares] and that [the Government’s ownership rights were restricted] 
Plaintiffs’ Memorandum at 28-29. Plaintiffs accordingly identified two record documents—(1) Sidmar Verification Ex 
hibit 8(a) at 1-4, and (2) ALZ’s Questionnaire Response of 06/19/98, at Exhibit D-1 at 3—which they claimed demon- 
strate that ALZ’s preference shares derive their value from two sources, the market value and dividends. Plaintiffs’ 
letter to the Court of 04/28/00 

The Court does not find that this evidence leads to a different conclusion. It generally discusses the valuation of ALZ 
shares, and does not indicate that Sidmar received any form of “market value” in the preferred ALZ stock. In fact, Ex- 
hibit D-1 to ALZ’s Questionnaire Response (dated December 1984) predates the creation of Sidfin by approximately 
eight years, and could not have addressed this issue. At most, these documents constitute some evidence which could 
indicate that the ALZ preference shares have some value apart from the right to future dividends. Such evidence, how 
ever, fails to establish that Commerce acted unreasonably in concluding that “Sidmar did not ‘acquire’ the preference 
shares originally purchased by the GOB.” Final Determination at 15570. 
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come entitled to [profit from the shares, the Government] would have 
little or no interest in their redemption.*! 

In light of this evidence, the Court finds no basis for concluding that 
Gimvindus retained anything less than the complete right to all reve- 
nues that were to be derived from the ALZ preferred stock after the 
formation of Sidfin. Plaintiffs’ argument therefore fails to disturb the 
Department’s factual findings that a benefit had not been conferred. 


9 


REMAND Is NECESSARY SO THAT COMMERCE May FULLY CONSIDER 
SIDMAR’S STATEMENT THAT IT ADMINISTERS THE JOINT VENTURE ALONE. 
A 
THE REcoRD Dogs Not SHow THAT 
COMMERCE CONSIDERED SIDMAR’S FINANCIAL STATEMENT. 

Plaintiffs further challenge Commerce’s factual findings by arguing 
that Commerce ignored three pieces of record evidence which show that 
Sidmar actually controlled the joint venture. First, Plaintiffs cite a re- 
mark in Sidmar’s audited financial statement that Sidfin “is adminis- 
tered by our group only” as evidence that the ALZ preferred stock was 
actually controlled by Sidmar, contrary to the Department’s findings. 
Plaintiffs’ Memorandum at 32 (citing Sidmar’s 1994 Financial State- 
ment at 64). Upon review, the Court finds merit in this claim. 

In reviewing Commerce’s factual determinations under the substan- 
tial evidence standard, the agency is “presumed * * * to have considered 
all pertinent information sought to be brought to its attention.” Nakaji- 
ma All Co. v. United States, 14 CIT 469, 478, 744 F Supp. 1168, 1175 
(1990); see also United States v. Chemical Foundation, Inc., 272 U.S. 1, 
14-15 (1926) (“The presumption of regularity supports the official acts 
of public officers, and, in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official du- 
ties.”). Moreover, there is no statutory requirement that the Depart- 
ment explicitly discuss every piece of record evidence that is put before it 
in an investigation. Cf Torrington Co. v. United States, 16 CIT 220, 224, 
790 F. Supp. 1161, 1167-68 (1992) (“The fact that certain information is 
not discussed in a[n International Trade] Commission determination 
does not establish that the Commission failed to consider that informa- 
tion because there is no statutory requirement that the Commission 
must respond to each piece of evidence presented by the parties.”), aff'd, 
991 F.2d 809 (Fed. Cir. 1993) (unpublished disposition); Opie v. INS, 66 
F.3d 737, 740 (5th Cir. 1995) (noting that the Board of Immigration Ap- 
peals “‘need not write an exegesis on every contention’”) (quoting Ghas- 
san v. INS, 972 F.2d 631, 636 (5th Cir. 1992)). 


31 Other evidence in the Flanders Verification Report further confirms that [the Government retained ownership 
rights]. Flanders Verification Report at 11 (emphasis added). This official further noted his insistence that “the joint 
venture be accompanied by an agreement that [the Government] would continue to retain full value of its preference 
shares.” Id. (emphasis added). Finally, this official added that it was “government policy * * * to maintain a stable par 
ticipation in the steel industry” and “that selling its ownership interests in the steel sector is not an option for [the 
Government) at this time.” Id. 

All three statements are incompatible with the idea that Sidmir acquired any significant “value” or “interest” in the 
ALZ preference stocks owned by [the Government] 
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That said, it is also well-established that Commerce’s total failure to 
consider or discuss record evidence which, on its face, provides signifi- 
cant support for an alternative conclusion renders the Department’s de- 
termination unsupported by substantial evidence. See Usinor Sacilor v. 
United States, 21 CIT 37, 44, 955 F. Supp. 1481, 1488 (1997) (“The Court 
finds that it is unreasonable for Commerce to look only to the intent of 
the French government and its control over the state-owned firm when 
there is other economic evidence in the administrative record that Com- 
merce easily could have considered.”), aff'd in part and rev'd in part on 
other grounds, 1999 WL 641231 (Fed. Cir. Aug. 24, 1999) (unpublished 
disposition); Olympia Industrial, Inc. v. United States, 7 F. Supp.2d 997, 
1002 (CIT 1998) (“Commerce’s decision to reject the data without fur- 
ther investigation or explanation is not reasonable in view of the stat- 
ute’s mandate to reach the most accurate result.”); Van Fossen v. Dep’t 
of Housing and Urban Development, 748 F.2d 1579, 1581 (Fed. Cir. 1984) 
(holding that Merit Systems Protection Board’s “failure to consider a 
significant mitigation circumstance constitutes an abuse of discre- 
tion”). Reflecting this principle, this Court has previously recognized 
that “‘in order to ascertain whether action is arbitrary * * * reasons for 
the choices made among various potentially acceptable alternatives 
usually need to be explained.’” Bando Chemical Industries, Ltd. v. 
United States, 16 CIT 133, 136, 787 F Supp. 224, 227 (1992) (quoting 
Asociacion Colombiana de Exportadores de Flores v. United States, 
12 CIT 1174, 1177, 704 F Supp. 1068, 1071 (1988)), aff'd, 26 F3d 139 
(Fed. Cir. 1994) (unpublished disposition). 

Applying these considerations to this case, the Court finds that fur- 
ther explanation is necessary. Although Sidmar’s statement that it 
alone administers Sidfin clearly contradicts a seemingly significant fac- 
tual basis underpinning the Department’s determination that no bene- 
fit was conferred,°? the Department did not explicitly weigh or analyze 
the significance of this statement. For instance, when Plaintiffs raised 
this statement before Commerce, the Department simply responded 
that “[a]s noted above, we have determined that the 1993 capitalization 
of Sidfin International did not involve a sale of shares or any other po- 
tentially countervailable event. Consequently, the valuation methodol- 
ogies used in this transaction are irrelevant.” Final Determination, 
64 Fed. Reg. at 15576. Nothingin this explanation addresses the issue of 
whether Sidmar “controls” Sidfin. Rather, it simply cites to the Depart- 
ment’s findings without discussing what, if any, effect Sidmar’s state- 
ment may have on those findings. Without more, the Court is simply left 
to conclude that this seemingly important record evidence was not con- 
sidered by Commerce. 

In its Response, Defendant observes that when Commerce asked Sid- 
mar officials about this remark at verification, the Department received 
the answer that “this statement was ‘perhaps a slight exaggeration in- 


32 Namely, Commerce’s finding that “Sidmar does not control the company,” Final Determination, 64 Fed. Reg. at 
15570. 
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tended to strengthen Sidmar’s company image.’” Defendant’s Response 
at 32-33 (quoting Sidmar Verification Report at 6). According to Defen- 
dant, “[t]his explanation, which is not addressed by plaintiffs, under- 
mines plaintiffs’ reliance upon the financial statement as support for 
their argument that Sidmar controlled the joint venture.” Jd. at 33. 

This explanation, however, reads more into the record than in fact ex- 
ists. A review of Sidmar’s Verification Report confirms that Sidmar offi- 
cials did characterize their statement about administering Sidfin as a 
slight exaggeration. See Sidmar Verification Report at 6. Beyond simply 
noting this response, however, Commerce did not weigh, or even com- 
ment upon, the significance of this characterization in its verification 
report of Sidmar. Nor has Defendant pointed to any other place in the 
record where Commerce considered this evidence. Thus, Defendant’s 
statement that Sidmar’s explanation “undermines plaintiffs’ reliance 
upon the financial statement” constitutes a post hoc rationalization that 
this Court may not consider. See Martin v. Occupational Safety and 
Health Review Comm’n, 499 US. 144, 156 (1991) (“[A]lgency ‘litigating 
positions’ are not entitled to deference when they are merely * * * coun- 
sel’s ‘post hoc rationalizations’ for agency action, advanced for the first 
time in the reviewing court.”). 

Accordingly, because there is no evidence that Commerce actually 
evaluated Sidmar’s statement that Sidfin “is administered by our group 
only,” remand is appropriate. On remand, Commerce is instructed to 
consider the significance of this statement and determine whether, or 
how, this affects its conclusion that no countervailable benefit was con- 
ferred to Sidmar through the creation of Sidfin. In so doing, Commerce 
shall examine this statement in light of Sidmar’s subsequent explana- 
tion (noted in Sidmar’s Verification Report at 6) that this statement was 
“perhaps a slight exaggeration intended to strengthen Sidmar’s compa- 
ny image,” as well as any other relevant record evidence. 


B 


ON REMAND, COMMERCE IS INSTRUCTED TO CLARIFY ITS METHODOLOGY 
FOR DETERMINING WHETHER A BENEFIT WAS CONFERRED THROUGH 
SIDMAR’S PARTICIPATION IN THE JOINT VENTURE. 

In addition to raising a factual question about whether Sidfin was ac- 
tually controlled by Sidmar, Sidmar’s audited financial statement raises 
a question about the methodology Commerce applied to reach its con- 
clusion. 

As noted previously, Plaintiffs’ multiple arguments attack the factual 
basis for Commerce’s conclusion that a benefit was not conferred upon 
Sidmar through its participation in the Sidfin joint venture with Gim- 
vindus. Pursuant to 19 U.S.C. § 1677(5)(B) (1994), asubsidy is conferred 
when “an authority * * * provides a financial contribution * * * toa per- 
son and a benefit is thereby conferred.” (emphasis added). Although this 
statute elaborates on the concept of “benefit conferred” by stating, inter 
alia, that an equity infusion will normally confer a benefit if the govern- 
ment’s investment decision is inconsistent with the normal practice of 
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private investors, 19 U.S.C. § 1677(5)(E)(i) (1994), the statute does not 
state further what it means to “confer” a benefit or be the “recipient” of 
a benefit. Nor has Commerce promulgated any regulations on point. 
Thus, the Court is left to infer from the Final Determination itself what 
methodology, if any, Commerce employed to make its determination. 

In the Final Determination Commerce identified the fact that “the 
government maintained ownership of ALZ’s preference shares,” as well 
as the fact that “Sidmar neither controls the ALZ preference shares con- 
tributed to this company nor can profit from the shares,” to support its 
finding. While the question of whether Sidmar owns or can profit from 
the ALZ shares has obvious relevance to whether a countervailable 
benefit was conferred to Sidmar, it is not obvious how “control” of Sidfin 
would benefit Sidmar. See Aimcor, Alabama Silicon, Inc. v. United 
States, 18 CIT 1117, 1120, 871 F Supp. 447, 451 (1994) (“That [a Vene- 
zuelan Government-owned holding company] exercised some control 
over [a Venezuelan producer of ferrosilicon] does not necessarily indi- 
cate that the benefit to [the holding company] passed through to [the 
producer].”), aff'd in part and rev’d in part on other grounds, 154 F.3d 
1375 (Fed. Cir. 1998). Moreover, the record does not make clear what sig- 
nificance the question of “control” has compared to the questions of 
ownership or profits, or what relevance these two factors have in rela- 
tion to each other. Thus, without elaboration, following remand the 
Court would find it difficult to assess whether Commerce’s findings are 
supported by substantial record evidence, should Commerce reverse its 
finding on this issue of “control.” See Atchinson, Topeka & Santa Fe 
Railway Co. v. Wichita Bd. of Trade, 412 U.S. 800, 805 (1973) (“A review- 
ing court must be able to discern in the Commission’s actions the policy 
it is now pursuing.”). 

On remand, therefore, Commerce is further instructed to clarify its 
methodology for determining whether a benefit was conferred to Sid- 
mar through the creation of, and its participation in, Sidfin. Specifically, 
Commerce is instructed to state why it examined “ownership,” “con- 
trol,” and “profit” in determining whether a countervailing benefit had 
been conferred, and clarify the relative importance that it attributed to 
each of these or other factors. Should the Department determine upon 
remand that Sidmar actually controlled Sidfin, Commerce shall also dis- 
cuss, in light of its methodology, whether (and if so, how) Sidmar’s con- 


trol affects its determination that a benefit had not been conferred upon 
Sidmar. 


3 


NONE OF THE OTHER EVIDENCE IDENTIFIED BY 
PLAINTIFFS UNDERMINES COMMERCE’S FINDINGS. 

Turning to the last two pieces of record evidence which, Plaintiffs 
claim, undermine Commerce’s factual determination, the Court finds 
Plaintiffs’ arguments unconvincing. 

In their brief, Plaintiffs cite the explanation of a Sidmar official that 
[Sidmar was consolidating its assets] as evidence that “the government 
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structured this transaction to transfer control of ALZ’s preference 
shares to SIDMAR.” Plaintiffs’ Memorandum at 32 (citing Sidmar Veri- 
fication Report at 5). Whether or not all of ALZ’s assets were consoli- 
dated within the Sidmar Group for accounting purposes, however, does 
not indicate whether Sidmar actually controlled the joint venture or the 
ALZ preferred shares. In fact, this evidence actually makes clear that 
the creation of Sidfin did not transfer ownership of the ALZ shares to 
Sidmar. See Sidmar Verification Report at 6 [Sidmar explained that this 
transaction is structured in such a way that the Government main- 
tained ownership of ALZ’s preference shares]. It also indicates that Sid- 
mar did not have exclusive control over Sidfin’s activities. See id. (noting 
that the chairmanship of the board of Sidfin “alternates annually be- 
tween the companies,” that “the chairman does not have the authority 
of a deciding vote,” and that its statement about exclusively administer- 
ing Sidfin “was perhaps a slight exaggeration”). Thus, when read in con- 
text, the Court does not agree that a remand is necessary for Commerce 
to consider (or reconsider) this record evidence, since it does not under- 
mine the Department’s conclusions. 

Finally, and as further alleged evidence that “the GOB sought to 
transfer control of ALZ’s preference shares to SIDMAR to confer an eco- 
nomic benefit on [Sidmar],” Plaintiffs cite a statement by a [Govern- 
ment official that Sidmar was interested in purchasing the ALZ 
preference shares]. Plaintiffs’ Memorandum at 33 (citing Flanders Veri- 
fication Report at 11). Once again, however, Plaintiffs’ evidence does not 
indicate that Sidmar exercised any control over Sidfin, or for that mat- 
ter obtained ownership of the ALZ preferred shares. Rather, when read 
in its entirety, this evidence is simply silent as to the control of Sidfin, 
and makes clear that Sidmar did not eventually own the ALZ prefer- 
ences shares. See Flanders Verification Report at 11 [explanation by 
Government official that the Government retained the full value of its 
shares] (emphasis added). Thus, the Court does not find that this evi- 
dence undermines the reasonableness of the Department’s findings. 


4 


SHOULD COMMERCE DECIDE THAT SIDMAR RECEIVED A COUNTERVAILABLE 
SUBSIDY, THE DEPARTMENT Must CONSIDER PLAINTIFFS’ ARGUMENTS 
ON How TO MEASURE WHETHER A BENEFIT WAS CONFERRED. 


Plaintiffs’ final argument concerns the value of the shares that the 
GOB and Sidmar respectively contributed to the creation of Sidfin. Ac- 
cording to Plaintiffs, “[t]he record shows that the GOB contributed 
ALZ’s preference shares to the joint venture on preferential terms be- 
cause SIDMAR gained partial ownership of assets worth significantly 
more than its contribution, and the GOB received shares in the joint 
venture worth considerably less that its contribution of the ALZ prefer- 
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ence shares.” Plaintiffs’ Memorandum at 29-30.** As support, Plaintiffs 
note that the GOB incorrectly treated the ALZ preferred stock as “debt 
instruments” when, in order to value its contribution, it figured the net 
present value of the stocks’ minimum redemption price in 2005. Id. at 
30. Rather, Plaintiffs say, the value of the preferred shares should have 
been based on their market value at the time of the transaction. Id. 

Responding to this argument in the Final Determination, Commerce 
stated that since it had “determined that the 1993 capitalization of Sid- 
fin International did not involve a sale of shares or any other potentially 
countervailable event * * * the valuation methodologies used in this 
transaction are irrelevant.” Final Determination, 64 Fed. Reg. at 15576. 
Though brief, this explanation is sufficient, should Commerce continue 
to find on remand that Sidmar did not receive a countervailable benefit 
from the Sidfin joint venture. 

Underlying Plaintiffs’ valuation argument is the assumption that 
Sidmar received a countervailable benefit because it “gained partial 
ownership of assets worth significantly more than its contribution.” 
Plaintiffs’ Memorandum at 29-30 (emphasis added); see also id. at 33 
(“SIDMAR received a benefit * * * because the company received a 
50 percent ownership interest in ALZ’s preference shares * * *. “). As 
Commerce found, however, [the Government] did not relinquish, and 
Sidmar did not gain, ownership of assets through the creation of Sidfin. 
Rather, each side retained full ownership over its respective contribu- 
tions to the joint venture. 


In light of this determination, the Court finds that Commerce acted 
reasonably in not valuing Gimvindus’ preferred shares in ALZ. Simply 
put, the valuation of assets that were never actually “conferred” for pur- 
poses of 19 U.S.C. § 1677(5)(E) (1994) is, quite obviously, a moot ques- 
tion.*4 Accordingly, if the Department continues to find on remand that 
Sidmar did not receive a countervailable benefit (notwithstanding Sid- 
mar’s remarks in its financial statement), the Court will uphold its deci- 


33 At the end of their Memorandum (Section IV.C.2 ), Plaintiffs argue that, even if Sidmar did not control the Sidfin 
joint venture, Sidmar nevertheless “received a benefit * * * because the company received a 50 percent ownership in- 
terest in ALZ’s preference shares [confidential numbers] .” Plaintiffs’ Memorandum at 33. At oral argument, Plain- 
tiffs clarified that this is essentially the same argument as that advanced in Section IVB. of Plaintiffs’ Memorandum 
The Court therefore addresses the two arguments concurrently. 

4 In their initial memorandum, Plaintiffs indicate that Sidmar’s balance sheet was strengthened through its par- 
ticipation in the Sidfin joint venture, and that this “strengthening” conferred a countervailable benefit on Sidmar. See 
Plaintiffs’ Memorandum at 33 & n.34 (stating that “(t]he GOB was able to accomplish its objectivesof* * * strengthen- 
ing SIDMAR’s balance sheet by contributing ALZ’s preference shares” and that “|the joint venture] had other econom- 
ic benefits for SIDMAR such as strengthening its balance sheet”). Whether or not a firm’s balance sheet benefitted 
from its participation in a joint venture with a government entity, however, is also a moot question where, as here, 
Commerce finds that no beneficial financial contribution for purposes of 19 U.S.C. § 1677(5)(B) (1994) passed between 
the government and the private party. Rather, in the absence of such a showing under § 1677(5)(B), any benefit that the 
private party received through its participation is simply of no matter for countervailing duty purposes. See Final Affir- 
mative Countervailing Duty Determination: Stainless Steel Plate in Coils from South Africa, 64 Fed. Reg. 15553 (1999) 
(finding that, even though two private parties in a joint venture with the South African Government accounted for 
one-third of the venture’s year-end results in their financial statements, the Government’s participation did not con- 
vey acountervailable subsidy because it participated on terms consistent with the normal practice of private investors). 


Thus, if Commerce continues to find that Sidmar did not receive a countervailable benefit from [the Government] 
on remand, notwithstanding Sidmar’s remarks in its financial statement, Commerce need not consider whether Sid- 
mar’s balance sheet benefitted from the creation of Sidfin. Should Commerce reverse its finding, however, and find that 
a countervailable benefit was conferred to Sidmar, Commerce may wish to examine record evidence concerning Sid- 
mar’s financial statements to determine whether the government’s investment decision was inconsistent with private 


investment practice, for purposes of 19 U.S.C. § 1677(5)(E), or make any other determination that the Department 
finds necessary. 
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sion not to examine the valuation data as being in accordance with law 
and supported by substantial record evidence. 

A different situation arises, however, if the Department finds that a 
financial contribution was conferred to Sidmar. In that case, the ques- 
tion of valuing the ALZ preferred stock would be relevant in determin- 
ing whether the financial contribution actually conferred a “benefit” to 
Sidmar for purposes of 19 U.S.C. § 1677(5)(E) (1994). Specifically, under 
19 U.S.C. § 1677(5)(E)(i) (1994), Commerce would be required to deter- 
mine whether [the Government’s] decision was “inconsistent with the 
ususal investment practice of private investors” in Belgium—an inqui- 
ry for which use of Plaintiffs’ proposed valuation methodology may be 
appropriate. 

Because Commerce did not address this matter in the Final Deter- 
mination, however, it is not appropriate for the Court to do so now. Rath- 
er, under the doctrine of primary jurisdiction, the question of what 
methodology to use in deciding whether [the Government’s] equity in- 
fusion was consistent with usual investment practices is one best ad- 
dressed by Commerce in the first instance. See Union Camp. Corp. v. 
United States, 53 F. Supp. 2d 1310, 1327 (CIT 1999) (“[P]rimary juris- 
diction is appropriately invoked where the question at hand involves 
complicated issues of administrative policy, practice and procedure that 
ought best to be resolved by the agency.”); Borlem S.A.—Empreedimen- 
tos Industriais v. United States, 13 CIT 231, 234, 710 F Supp. 797, 800 
(1989) (“’Primary jurisdiction is a doctrine of common law, wholly 
court-made, that is designed to guide a court in determining whether 
and when it should refrain from or postpone the exercise of its own juris- 
diction so that an agency may first answer some question presented.’”) 
(quoting Davis, Administrative Law Treatise 81 (2nd Ed., Vol. 4, 1983)), 
aff'd, 913 F.2d 933 (Fed. Cir. 1990). 

Thus, should Commerce reverse its prior finding on remand and de- 
cide that a financial contribution was conferred to Sidmar through the 
joint venture, the Department is instructed to examine and decide upon 
the propriety of using Plaintiffs’ suggested methodology for (1) deciding 
whether a “benefit” was conferred for purposes of 19 U.S.C. 
§ 1677(5)(E)(i) (1994); and; (2) if applicable, valuing the amount of sub- 
sidy conferred by Gimvindus. 


IV 


CONCLUSION 


For the foregoing reasons, the Court remands this case to Commerce 
for consideration of the issues discussed herein. In all other respects, the 
Department’s Final Determination is affirmed. 


35 In United States v. Western Pacific Railroad Co., the Supreme Court stated that 
{u|niformity and consistency in the regulation of business entrusted to a particular agency are secured, and the 
limited functions of review by the judiciary are more rationally exercised, by preliminary resort for ascertaining 
and interpreting the circumstances underlying legal issues to agencies that are better equipped than courts by 
specialization, by insight gained through experience, and by more flexible procedure. 
Western Pacific, 352 U.S. 59, 64-65 (1956) (quoting Far East Conference v. United States, 342 U.S. 570, 574-75 (1952)). 
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(Slip Op. 00-81) 


SKF USA INc. AND SKF INDUSTRIE S.PA., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND TORRINGTON CO., DEFENDANT-INTERVENOR 


Court No. 99-08-00474 


Plaintiffs, SKF USA Inc. and SKF Industrie S.p.A. (collectively “SKF”), move pursuant 
to USCIT R. 56.2 for judgment upon the agency record challenging various aspects of the 
United States Department of Commerce, International Trade Administration’s (“Com- 
merce”) final determination, entitled Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Romania, Sweden, and 
the United Kingdom; Final Results of Antidumping Duty Administrative Reviews, 64 Fed. 
Reg. 35,590 (July 1, 1999). 

In particular, SKF contends that Commerce erred in: (1) conducting a duty absorption 
inquiry under 19 U.S.C. § 1675(a)(4) (1994) for the ninth administrative review of the ap- 
plicable 1989 antidumping duty orders; (2) determining that it applied a reasonable duty 
absorption methodology and that duty absorption had in fact occurred; (3) calculating 
profit for constructed value (“CV”) under 19 U.S.C. § 1677b(e)(2)(A) (1994); and (4) ex- 
cluding below-cost sales from the denominator of the CV profit calculation. 

Commerce responds that it properly: (1) conducted a duty absorption inquiry under 
§ 1675(a)(4); (2) used a reasonable methodology and determined that duty absorption ex- 
isted; (3) calculated CV profit pursuant to § 1677b(e)(2)(A); and (4) excluded below-cost 
sales from the CV profit calculation. The Torrington Company generally agrees with Com- 
merce’s arguments. 

Held: SKF’s USCIT R. 56.2 motion is denied in part and granted in part. The case is 
remanded to Commerce to annul all findings and conclusions made pursuant to the duty 
absorption inquiry conducted for the subject review. 

([SKF’s motion is denied in part and granted in part. Case remanded.] 


(Dated July 12, 2000) 


Steptoe & Johnson LLP (Herbert C. Shelley and Alice A. Kipel) for plaintiffs. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis, Assistant Director); of counsel: David R. Mason, Office of the Chief Counsel 
for Import Administration, United States Department of Commerce, for defendant. 

Stewart and Stewart (Terence P Stewart, Wesley K. Caine, Geert De Prest and Lane S. 
Hurewitz) for defendant-intervenor. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiffs, SKF USA Inc. and SKF Indus- 
trie S.p.A. (collectively “SKF”), move pursuant to USCIT R. 56.2 for 
judgment upon the agency record challenging various aspects of the 
United States Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”) final determination, entitled Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France, Germany, Italy, Japan, Romania, Sweden, and the United King- 
dom; Final Results of Antidumping Duty Administrative Reviews (“Fi- 
nal Results”), 64 Fed. Reg. 35,590 (July 1, 1999). 


BACKGROUND 
This case concerns the ninth administrative review of 1989 anti- 


dumping duty orders on antifriction bearings (other than tapered roller 
bearings) and parts thereof (“AFBs”) imported from Italy for the period 
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of review covering May 1, 1997 through April 30, 1998. See Final Re- 
sults, 64 Fed. Reg. at 35,590; Antidumping Duty Orders: Ball Bearings 
and Cylindrical Roller Bearings, and Parts Thereof From Italy, 54 Fed. 
Reg. 20,903 (May 15, 1989). In accordance with 19 C.FR. § 351.213 
(1998), Commerce initiated the administrative reviews of these orders 
on June 29, 1998, see Initiation of Antidumping and Countervailing 
Duty Administrative Reviews and Request for Revocation in Part, 
63 Fed. Reg. 35,188, and published the preliminary results of the subject 
review on February 23, 1999,! see Antifriction Bearings (Other Than Ta- 
pered Roller Bearings) and Parts Thereof From France, Germany, Italy, 
Japan, Romania, Singapore, Sweden, and the United Kingdom; Prelim- 
inary Results of Antidumping Duty Administrative Reviews and Partial 
Rescission of Administrative Reviews (“Preliminary Results”), 64 Fed. 
Reg. 8790. Commerce published the Final Results on July 1, 1999. See 
64 Fed. Reg. at 35,590. 


JURISDICTION 
The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 
STANDARD OF REVIEW 


In reviewing a challenge to Commerce’s final determination in an an- 
tidumping administrative review, the Court will uphold Commerce’s de- 
termination unless it is “unsupported by substantial evidence on the 


record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994). 


DISCUSSION 
I. Commerce’s Duty Absorption Inquiry 

On May 29, 1998 and July 29, 1998, Torrington requested that Com- 
merce conduct a duty absorption inquiry pursuant to 19 U.S.C. 
§ 1675(a)(4) (1994) with respect to various respondents, including SKF, 
to ascertain whether antidumping duties had been absorbed during the 
ninth review. See Final Results, 64 Fed. Reg. at 35,600. 

In the Final Results, Commerce determined that duty absorption had 
occurred for the ninth review. See id. at 35,600-02. In asserting author- 
ity to conduct a duty absorption inquiry under § 1675(a)(4), Commerce 
first explained that for “transition orders” as defined in 19 U.S.C. 
§ 1675(c)(6)(C) (1994) (that is, antidumping duty orders, inter alia, 
deemed issued on January 1, 1995), antidumping regulation 19 C.ER. 
§ 351.213()(2) (1998) provides that Commerce will make a duty absorp- 
tion inquiry, if requested, for any antidumping administrative review 
initiated in 1996 or 1998. Commerce concluded that (1) because the an- 
tidumping duty orders on the AFBs in this case have been in effect since 
1989, the orders are transition orders pursuant to § 1675(c)(6)(C), and 


1 Since the administrative review at issue was initiated after December 31, 1994, the applicable law in this case is the 


antidumping statute as amended by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994) 
(effective Jan. 1, 1995) 
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(2) since this review was initiated in 1998 and a request was made, it had 


the authority to make a duty absorption inquiry for the ninth review. 
See id. 


A. Contentions of the Parties 


SKF contends that: (1) Commerce lacked authority under 19 U.S.C. 
§ 1675(a)(4) to conduct a duty absorption inquiry for the ninth review of 
the 1989 antidumping duty orders; and (2) even if Commerce possessed 
the authority to conduct such an inquiry, Commerce’s methodology for 
determining duty absorption was contrary to law and, accordingly, the 
case should be remanded to Commerce to reconsider its methodology. 
See SKF’s Br. Supp. Mot. J. Agency R. at 2-3, 9-37; SKF’s Reply Br. at 
2-34. 

Commerce argues that it: (1) properly construed subsections (a)(4) 
and (c) of § 1675 as authorizing it to make duty absorption inquiries for 
antidumping duty orders that were issued and published prior to Janu- 
ary 1, 1995; and (2) devised and applied a reasonable methodology for 
determining duty absorption. See Def.’s Mem. in Opp’n to Pls.’ Mot. J. 
Agency R. at 2, 5-25. The Torrington Company (“Torrington”) presents 
arguments similar to those of Commerce. See Torrington’s Resp. to Pls.’ 
Mot. J. Agency R. at 2-4, 7-33. 


B. Analysis 


In SKF USA Inc. v. United States,24 CIT _, 94 F. Supp. 2d 1351 
(2000), this Court determined that Commerce lacked statutory author- 
ity under 19 U.S.C. § 1675(a)(4) to conduct a duty absorption inquiry for 
antidumping duty orders issued prior to the January 1, 1995 effective 
date of the Uruguay Round Agreements Act (“URAA”), Pub. L. No. 
103-465, 108 Stat. 4809 (1994). See id. at __—, 94 F Supp. 2d at 
1357-59. The Court noted that Congress expressly prescribed in the 
URAA that § 1675(a)(4) “must be applied prospectively on or after Jan- 
uary 1, 1995 for 19 U.S.C. § 1675 reviews.” Id. at 1359 (citing § 291 of the 
URAA). 

Because the duty absorption inquiry, the methodology and the par- 
ties’ arguments at issue in this case are practically identical to those pre- 
sented in SKF USA, the Court adheres to its reasoning in SKF USA. 
Accordingly, the Court finds that Commerce did not have the statutory 
authority under § 1675(a)(4) to undertake a duty absorption inquiry for 
the applicable pre-URAA antidumping duty orders in dispute here. 


II. Commerce’s CV Profit Calculation 


For this review, Commerce used constructed value (“CV”) as the basis 
for normal value (“NV”) “when there were no usable sales of the foreign 
like product in the comparison market.” Preliminary Results, 64 Fed. 
Reg. at 8795. Commerce calculated the profit component of CV using 
the statutorily preferred methodology of 19 U.S.C. § 1677b(e)(2)(A) 
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(1994).? See Final Results, 64 Fed. Reg. at 35,611. In applying the pre- 
ferred methodology for calculating CV profit, Commerce determined 
that “an aggregate calculation that encompasses all foreign like prod- 
ucts under consideration for normal value represents a reasonable in- 
terpretation of [§ 1677b(e)(2)(A)]” and “the use of [such] aggregate data 
results in a reasonable and practical measure of profit that [Commerce] 
can apply consistently where there are sales of the foreign like product 
in the ordinary course of trade.” Jd. Also, in calculating CV profit under 
§ 1677b(e)(2)(A), Commerce excluded below-cost sales from the calcula- 
tion which it disregarded in the determination of NV pursuant to 
19 U.S.C. § 1677b(b)(1) (1994). See id. at 35,612. 


A. Contentions of the Parties 


SKF contends that Commerce’s methodology for calculating CV prof- 
it, that is, the use of aggregate data encompassing all foreign like prod- 
ucts under consideration for NV for calculating CV profit, is contrary to 
§ 1677b(e)(2)(A) and to the explicit hierarchy established by 19 U.S.C. 
§ 1677(16) (1994) for selecting “foreign like product” in the CV profit 
calculation. See SKF’s Br. Supp. Mot. J. Agency R. at 37-56. In addition, 
SKF argues that Commerce’s CV profit calculation under 
§ 1677b(e)(2)(A) is unlawful in that it excluded below-cost sales from 
the calculation. See id. at 56-60. 

Commerce argues that it: (1) applied a reasonable interpretation of 
§ 1677b(e)(2)(A) and properly based CV profit for SKF on aggregate 
profit data of all foreign like products under consideration for NV; and 
(2) properly excluded below-cost sales from the CV profit calculation. 
See Def.’s Mem. in Opp’n to Pls.’ Mot. J. Agency R. at 2-3, 25-48. Tor- 
rington generally agrees with Commerce’s contentions. See Torring- 
ton’s Resp. to Pls.’ Mot. J. Agency R. at 4-5, 33-39. 


B. Analysis 


In RHP Bearings Ltd. v. United States,23 CIT __, 83 F. Supp. 2d 
1322 (1999), this Court upheld Commerce’s CV profit methodology of 
using aggregate data of all foreign like products under consideration for 
NV as being consistent with the antidumping statute. See id. at _, 
83 F Supp. 2d at 1336. Since SKF’s arguments and the methodology at 
issue in this case are practically identical to those presented in RHP 
Bearings, the Court adheres to its reasoning in RHP Bearings and, 
therefore, finds that Commerce’s CV profit methodology is in accor- 
dance with law. Moreover, since (1) § 1677b(e)(2)(A) requires Commerce 
to use the actual amount for profit in connection with the production 
and sale of a foreign like product in the ordinary course of trade, and (2) 
19 U.S.C. § 1677(15) (1994) provides that below-cost sales disregarded 
under § 1677b(b)(1) are considered to be outside the ordinary course of 


2 Specifically, in calculating constructed value, the statutorily preferred method is to calculate an amount for profit 
based on “the actual amounts incurred and realized by the specific exporter or producer being examined in the inves- 
tigation or review * * * in connection with the production and sale of a foreign like product |made] in the ordinary 
course of trade, for consumption in the foreign country.” 19 U.S.C. § 1677b(e)(2)(A) (1994). 
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trade, the Court finds that Commerce properly excluded below-cost 
sales from the CV profit calculation. 


CONCLUSION 
For the foregoing reasons, the case is remanded to Commerce to annul 
all findings and conclusions made pursuant to the duty absorption in- 
quiry conducted for the subject review. Commerce’s final determination 
is affirmed in all other respects. 


a TN EIN I 


(Slip Op. 00-82) 


FAG ITauiA S.PA. AND FAG BEARINGS Corp, SKF USA INc. AND SKF 
INDUSTRIE S.PA., PLAINTIFFS AND DEFENDANT-INTERVENORS v. UNITED 
STATES, DEFENDANT, AND TORRINGTON CoO., DEFENDANT-INTERVENOR AND 
PLAINTIFF 


Consolidated Court No. 97-11-01984 


Plaintiffs and defendant-intervenors, FAG Italia S.p.A. and FAG Bearings Corporation 
(collectively “FAG”), move pursuant to USCIT R. 56.2 for judgment upon the agency re- 
cord challenging various aspects of the United States Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) final determination, entitled Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France, Germa- 
ny, Italy, Japan, Romania, Singapore, Sweden and the United Kingdom; Final Results of 
Antidumping Duty Administrative Reviews (“Final Results”), 62 Fed. Reg. 54,043 (Oct. 
17, 1997), as amended, Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From France, Germany, Italy, Japan, Romania, Singapore, Sweden and the 
United Kingdom; Amended Final Results of Antidumping Duty Administrative Reviews, 
62 Fed. Reg. 61,963 (Nov. 20, 1997). Plaintiffs and defendant-intervenors, SKF USA Inc. 
and SKF Industrie S.p.A. (collectively “SKF”), as well as defendant-intervenor and plain- 
tiff, The Torrington Company (“Torrington”), also move pursuant to USCIT R. 56.2 for 
judgment upon the agency record challenging Commerce’s Final Results. 

Specifically, FAG claims that Commerce erred in: (1) calculating profit for constructed 
value (“CV”); (2) failing to match United States sales to “similar” home market sales prior 
to resorting to CV when all home market sales of identical merchandise have been disre- 
garded; and (3) conducting a duty absorption inquiry for the subject review. 

SKF claims that Commerce erred in: (1) conducting a duty absorption investigation for 
the subject review; and (2) calculating CV profit. 

Torrington claims that Commerce should have required SKF to report air and ocean 
freight expenses on a transaction-specific basis. 

Held: FAG’s USCIT R. 56.2 motion is granted in part and denied in part. SKF’s USCIT 
R. 56.2 motion is granted in part and denied in part. Torrington’s USCIT R. 56.2 motion is 
denied. This case is remanded to Commerce to: (1) match United States sales to similar 
home market sales before resorting to CV; and (2) annul all findings and conclusions made 
pursuant to the duty absorption inquiry conducted for this review. Commerce is affirmed 
in all other respects. 

{[FAG’s motion is granted in part and denied in part. SKF’s motion is granted in part and 
denied in part. Torrington’s motion is denied. Case remanded.] 


(Dated July 13, 2000) 


Grunfeld, Desiderio, Lebowitz & Silverman LLP (Max F. Schutzman, Andrew B. 
Schroth and Mark E. Pardo) for FAG. 

Steptoe & Johnson LLP (Herbert C. Shelley, Alice A. Kipel and Anne Talbot) for SKF. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
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Melnbrencis, Assistant Director); of counsel: Mark A. Barnett, Stacy J. Ettinger, Myles S. 
Getlan and David R. Mason, Office of the Chief Counsel for Import Administration, 
United States Department of Commerce, for the United States. 

Stewart and Stewart (Terence P Stewart, Wesley K. Caine, Geert De Prest and Lane S 
Hurewitz) for Torrington. 


OPINION 

Tsouca.as, Senior Judge: Plaintiffs and defendant-intervenors, FAG 
Italia S.p.A. and FAG Bearings Corporation (collectively “FAG”), move 
pursuant to USCIT R. 56.2 for judgment upon the agency record chal- 
lenging various aspects of the Department of Commerce, International 
Trade Administration’s (“Commerce”) final determination, entitled 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, Germany, Italy, Japan, Romania, Singapore, 
Sweden and the United Kingdom; Final Results of Antidumping Duty 
Administrative Reviews (“Final Results”), 62 Fed. Reg. 54,043 (Oct. 17, 
1997), as amended, Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Ro- 
mania, Singapore, Sweden and the United Kingdom; Amended Final 
Results of Antidumping Duty Administrative Reviews (“Amended Final 
Results”), 62 Fed. Reg. 61,963 (Nov. 20, 1997). Plaintiffs and defendant- 
intervenors, SKF USA Inc. and SKF Industrie S.p.A. (collectively 
“SKF”), as well as defendant-intervenor and plaintiff, The Torrington 
Company (“Torrington”), also move pursuant to USCIT R. 56.2 for 
judgment upon the agency record challenging Commerce’s Final Re- 
sults. 

Specifically, FAG claims that Commerce erred in: (1) calculating prof- 
it for constructed value (“CV”); (2) failing to match United States sales 
to “similar” home market sales prior to resorting to CV when all home 
market sales of identical merchandise have been disregarded; and 
(3) conducting a duty absorption inquiry for the subject review. 

SKF claims that Commerce erred in: (1) conductinga duty absorption 
investigation for the subject review; and (2) calculating CV profit. 

Torrington claims that Commerce should have required SKF to re- 
port air and ocean freight expenses on a transaction-specific basis. 

BACKGROUND 

This case concerns the seventh review of the antidumping duty order 
on antifriction bearings (other than tapered roller bearings) and parts 
thereof (“AFBs”) imported to the United States during the review peri- 
od of May 1, 1995 through April 30, 1996.! Commerce published the pre- 
liminary results of the subject review on June 10, 1997. See Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France, Germany, Italy, Japan, Romania, Singapore, Sweden and 
the United Kingdom; Preliminary Results of Antidumping Duty Admin- 
istrative Reviews and Partial Termination of Administrative Reviews 


l Since the administrative review at issue was initiated after December 31, 1994, the applicable law is the antidump- 
ing statute as amended by the Uruguay Round Agreements Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994) 
(effective January 1, 1995). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) (citing URAA 
§ 291(a)(2), (b) (noting effective date of URAA amendments)) 





84 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 39, SEPTEMBER 27, 2000 


(“Preliminary Results”), 62 Fed. Reg. 31,566. Commerce issued the Fi- 
nal Results on October 17, 1997 and amended them on November 20, 
1997. See Final Results, 62 Fed. Reg. at 54,043; Amended Final Results, 
62 Fed. Reg. at 61,963. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 


STANDARD OF REVIEW 


The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19 US.C. § 1516a(b)(1)(B)(G) (1994). 


DISCUSSION 
I. Commerce’s CV Profit Calculation 


Commerce calculated an actual profit ratio for FAG and SKE First, 
Commerce subtracted costs and expenses from the home market price 
in order to calculate the profit for each sale of the foreign like product in 
the ordinary course of trade. Commerce then aggregated the profit for 
all sales at the same level of trade (“LOT”) and divided this profit by the 
exporter’s or producer’s aggregate cost totals for the same sales. See 
Def.’s Mem. in Partial Opp’n to Pls.’ Mots. J. Agency R. (“Def.’s Mem.”) 
at 11-12 (citing Preliminary Results, 62 Fed. Reg. at 31,571). 


A. Contentions of the Parties 


FAG contends that Commerce acted contrary to the plain meaning of 
19 U.S.C. § 1677b(e)(2)(A) (1994) in calculating CV profit on an aggre- 
gated “class or kind” basis while disregarding sales outside the ordinary 
course of trade. See FAG’s Mot. J. Agency R. at 2, 4-11. FAG maintains 
that the statute permits Commerce to use an aggregated CV profit cal- 
culation only if no below-cost sales are disregarded in the calculation. 
See id. SKF makes similar arguments. See SKF’s Mot. J. Agency R. at 
38-57. 

Commerce maintains that it applied a reasonable interpretation of 
§ 1677b(e)(2)(A) and properly based CV profit on aggregate profit data 
of all foreign like products under consideration for normal value (“NV”) 
while disregarding below-cost sales. See Def.’s Mem. at 7-20. Torring- 
ton generally agrees with Commerce. See Torrington’s Resp. to FAG’s 
and SKF’s Mots. J. Agency R. (“Torrington’s Resp.”) at 12-15. 


B. Analysis 


In RHP Bearings Ltd. v. United States,23 CIT _, 83 F. Supp. 2d 
1322 (1999), this Court held, inter alia, that Commerce’s CV profit 
methodology, which consists of using the aggregate data of all foreign 
like products under consideration for NV, is consistent with the anti- 
dumping statute. Since FAG’s and SKF’s arguments and the methodol- 
ogy at issue in this case are practically identicai to those presented in 
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RHP Bearings, the Court adheres to its reasoning in RHP Bearings and, 
therefore, finds Commerce’s CV profit methodology to be in accordance 
with law. Furthermore, since the methodology in § 1677b(e)(2)(A) ex- 
plicitly requires that only sales “in the ordinary course of trade” be in- 
cluded in the calculation, and below-cost sales that were disregarded in 
determining NV are not part of the “ordinary course of trade,” the ex- 
clusion of below-cost sales was appropriate. See 19 U.S.C. §§ 1677(15) 
(1994), 1677b(b)(1). 


II. Commerce’s Matching United States Sales to “Similar” Home 
Market Sales Prior to Resorting to Constructed Value 


FAG maintains that Commerce erred in resorting to CV without first 
attempting to match United States sales—export price (“EP”) or 
constructed export price (“CEP”) sales—to “similar” home market 
sales in instances where all home market sales of identical merchandise 
have been disregarded because they were out of the ordinary course of 
trade. See FAG’s Mot. J. Agency R. at 2, 11-12. FAG maintains that a re- 
mand is necessary to bring Commerce’s practice in line with the United 
States Court of Appeals for the Federal Circuit’s (“CAFC”) decision in 
Cemex, S.A. v. United States, 133 F.3d 897, 904 (Fed. Cir. 1998). Com- 
merce agrees with FAG. See Def.’s Mem. at 21. 

The Court agrees with the parties. In Cemex, the CAFC reversed Com- 
merce’s practice of matchinga United States sale to CV when the identi- 
cal or most similar home market model failed the cost test. See 133 F3d 
at 904. The CAFC stated that “(t]he plain language of the statute re- 
quires Commerce to base foreign market value [(now NV)] on noniden- 
tical but similar merchandise [(foreign like product under post-URAA 
law)] * * * rather than [CV] when sales of identical merchandise have 
been found to be outside the ordinary course of trade.” Cemex, 133 F3d 
at 904. In light of the CAFC’s decision in Cemex, this matter is remanded 
so that Commerce can first attempt to match United States sales to simi- 
lar home market sales before resorting to CV. 


III. Commerce’s Duty Absorption Inquiry 

Title 19, United States Code, § 1675(a)(4) (1994) provides that during 
an administrative review initiated two or four years after the “publica- 
tion” of an antidumping duty order, Commerce, if requested by a domes- 
tic interested party, “shall determine whether antidumping duties have 
been absorbed by a foreign producer or exporter subject to the order if 
the subject merchandise is sold in the United States through an import- 
er who is affiliated with such foreign producer or exporter.”? Section 
1675(a)(4) further provides that Commerce shall notify the Internation- 
al Trade Commission (“ITC”) of its findings regarding such duty ab- 
sorption for the ITC to consider in conducting a five-year (“sunset”) 
review under § 1675(c), andthe ITC will take such findings into account 
in determining whether material injury is likely to continue or recur if 


2 Subsection (a)(4) of 19 U.S.C. § 1675 was added to the antidumping law by the URAA in 1994. See Pub. L. No. 
103-465, § 220, 108 Stat. 4809, 4860. 
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an order were revoked under § 1675(c). See 19 U.S.C. § 1675a(a)(1)(D) 
(1994). 

On May 31, 1996 and July 9, 1996, Torrington requested that Com- 
merce conduct a duty absorption inquiry pursuant to § 1675(a)(4) with 
respect to various respondents, including FAG and SKK to determine 
whether antidumping duties had been absorbed during the seventh re- 
view. See Final Results, 62 Fed. Reg. at 54,075. 

In the Final Results, Commerce found that duty absorption had oc- 
curred for the subject review. See id. at 54,044. In asserting authority to 
conduct a duty absorption inquiry under § 1675(a)(4), Commerce first 
explained that for “transition orders,” as defined in § 1675(c)(6)(C) 
(that is, antidumping duty orders, inter alia, deemed issued on January 
1, 1995), regulation 19 C.FR. § 351.213(j)(2)? provides that Commerce 
“will make a duty-absorption determination, if requested, for any ad- 
ministrative review initiated in 1996 or 1998.” Id. at 54,074 (citing 
19 CFR Part 351 et al., Antidumping Duties; Countervailing Duties; Fi- 
nal [RJule, 62 Fed. Reg. 27,296, 27,394 (May 19, 1997)). Commerce also 
noted that although the regulation did not bind it for this seventh AFB 
review, it constitutes a public statement of how Commerce construes 
§ 1675(a)(4).4 See id. Commerce concluded that (1) because the anti- 
dumping duty order on the AFBs in this case has been in effect since 
1989, the order is a transition order pursuant to § 1675(c)(6)(C), and (2) 
since this review was initiated in 1996 and a request was made, Com- 
merce had the authority to make a duty absorption inquiry for the 
seventh review. See id. at 54,075. 


A. Contentions of the Parties 


FAG and SKF argue that: (1) Commerce lacked authority under 
§ 1675(a)(4) to conduct a duty absorption inquiry for the seventh review 
of the 1989 antidumping duty orders; and (2) even if Commerce pos- 
sessed the authority to conduct such an inquiry, Commerce’s methodol- 
ogy for determining duty absorption was contrary to law and, 
accordingly, the case should be remanded to Commerce to reconsider its 
methodology. See FAG’s Mot. J. Agency R. at 3, 12-18; SKF’s Mot. J. 
Agency R. at 3, 9-38. 

Commerce argues it properly construed subsections (a) and (c) of 
§ 1675 as authorizing it to make duty absorption inquiries for anti- 


3 The full text of 19 CER. § 351 213(j) (1997) provides: 
(j) Absorption of antidumping duties. 

(1) During any administrative review covering all or part of a period falling between the first and second or third 
and fourth anniversary of the publication of an antidumping order under § 351.211, or a determination under 
§ 351.218(d) (sunset review), the Secretary, if requested by a domestic interested party within 30 days of the date of 
publication of the notice of initiation of the review, will determine whether antidumping duties have been absorbed 
by an exporter or producer subject to the review if the subject merchandise is sold in the United States through an 
importer that is affiliated with such exporter or producer. The request must include the name(s) of the exporter or 
producer for which the inquiry is requested. 

(2) For transition orders defined in section 751(c)(6) of the Act, the Secretary will apply paragraph (j)(1) of this 
section to any administrative review initiated in 1996 or 1998. 


Id. 


4 although 19 C.ER. § 351.213(j) is indicative of Commerce’s interpretation of the URAA, the regulation does not 
apply here because the administrative review in this case was initiated on June 20, 1996 pursuant to a request dated 
May 31, 1996. Commerce’s regulations that were issued pursuant to the URAA apply only to “administrative reviews 
initiated on the basis of requests made on or after the first day of July, 1997.” 19 CFR Part 351 et al., Antidumping 
Duties; Countervailing Duties; Final [R]Jule, 62 Fed. Reg. 27,296, 27,416-17 (May 19, 1997). 
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dumping duty orders that were issued and published prior to January 1, 
1995. See Def.’s Mem. at 21-30. Commerce also asserts that it devised 
and applied a reasonable methodology for determining duty absorption. 
See id. at 30-38. Torrington generally agrees with Commerce’s conten- 
tions. See Torrington’s Resp. at 6-11. 


C. Analysis 


In SKF USA Ine. v. United States,24 CIT __, 94 F Supp. 2d 1351 
(2000), this Court determined that Commerce lacked statutory author- 
ity under 19 U.S.C. § 1675(a)(4) to conduct a duty absorption inquiry for 
antidumping duty orders issued prior to the January 1, 1995 effective 
date of the Uruguay Round Agreements Act (“URAA”), Pub. L. No. 
103-465, 108 Stat. 4809 (1994). See id. at __, 94 F. Supp. 2d at 
1357-59. The Court noted that Congress expressly prescribed in the 
URAA that § 1675(a)(4) “must be applied prospectively on or after Jan- 
uary 1, 1995 for 19 U.S.C. § 1675 reviews.” Id. at__, 94 F Supp. 2d at 
1359 (citing § 291 of the URAA). 

Because the duty absorption inquiry, the methodology and the par- 
ties’ arguments at issue in this case are practically identical to those pre- 
sented in SKF USA, the Court adheres to its reasoning in SKF USA. 
The Court, therefore, finds that Commerce did not have the statutory 
authority under § 1675(a)(4) to undertake a duty absorption inquiry for 
the applicable pre-URAA antidumping duty order in dispute here. 


[V. Ocean and Freight Expenses 


Title 19, United States Code, § 1677a(c)(2)(A) provides that EP and 
CEP may be reduced to account for costs “incident to bringing the sub- 
ject merchandise from the original place of shipment in the exporting 
country to the place of delivery in the United States.” Such expenses in- 
clude ocean and freight costs. 

Although Commerce prefers transaction-specific reporting of such 
costs in order to minimize distortion, Commerce accepts reasonable al- 
locations of such costs where transaction-specific information is unavai- 
lable. Here, SKF did not report freight costs on a transaction-specific 
basis and instead reported average freight cost based on weight. See Tor- 
rington’s Ex. in Supp. of its Mem. in Supp. of Mot. J. Agency R. (“Tor- 
rington’s Ex.”) 7, SKF Section C Questionnaire Resp. at C-133 to 135. 
SKF devised an international freight expense rate by dividing transat- 
lantic freight, foreign brokerage and handling, foreign inland freight 
and United States inland freight for shipments during the sampled time 
periods by the shipping weight of the merchandise during the sampled 
time periods. See id. The reporting of the freight expenses was consis- 
tent with the manner in which these expenses were incurred. See id. 
The international freight expense rate was then applied to the per-unit 
shipping weight. See id. This yielded “the reported combined interna- 
tional freight, foreign brokerage, foreign inland freight and US. inland 
freight expenses for the [period of review].” Id. 
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SKF’s method of calculating per-unit ocean and air freight was veri- 
fied by Commerce. See Torrington’s Ex. 8, SKF Verification Report at 4. 
In the verification report, Commerce stated the following: 


SKF calculated an international-freight rate by combining an air- 
freight rate and an ocean-freight rate. The ocean-freight rate was 
derived from ocean freight expenses (consisting of inland trans- 
portation and ocean expense minus the weight and value for ship- 
ments to Canada) divided by ocean freight weight. The air-freight 
rate was derived from air expense divided by air-freight weight. The 
expenses and weights used were based on data from the same five 
sample months used by SKF in calculating this factor in prior re- 
views. We tied total value and total weight data on worksheets to 
freight invoices. We verified the value and weight amounts sub- 
tracted for Canada by tracing data on freight invoices to detailed re- 
ports provided by freight carriers. The air and ocean rates were 
weighted by shipment weight so that the data reflected the proper 
ratio of air freight expense to total shipments and ocean-freight ex- 
pense to total shipments. We noted that there were no customers 
listed on the air-freight invoices. As a further check on the accuracy 
of the methodology, we selected SKF France and tied worksheets to 
invoices and shipping reports. We found no discrepancies in the 
data that we reviewed. 
Id 


In the Final Results, Commerce accepted SKF’s reported air and 
ocean freight expenses. See 62 Fed. Reg. at 54,081. Commerce “found 
that it is generally not feasible for [SKF] to report air and ocean freight 
on a transaction-specific basis * * * [and, therefore,] accepted aggre- 
gated international freight data” where SKF was unable to report ocean 
and air freight separately. Jd. In response to Torrington’s claim that 
SKF’s methodology could result in the distortion of freight costs, Com- 
merce stated that it found no evidence that the methodology utilized by 
SKF actually distorted reported freight costs. See id. In conclusion, 
Commerce determined that because it had found that SKF acted to the 
best of its ability, “it would be improper to make adverse inferences 
about [SKF’s] reported data by applying facts available simply because 


[SKF’s] record-keeping system[] doles] not record [its] data on a trans- 
action-specific basis.” Id. 


A. Contentions of the Parties 


Torrington contends that Commerce erred by accepting SKF’s re- 
porting of air and ocean freight expenses for EP sales on an aggregate 
basis. See Torrington’s Mem. in Supp. of Mot. J. Agency R. at 2. Torring- 
ton maintains that Commerce should have required SKF to report 
expenses for EP sales on a transaction-specific basis since transaction- 
specific records of international freight expenses for EP transactions 
were available. See id. Torrington also contends that this Court’s ap- 
proval of Commerce’s acceptance of aggregated international freight 
data in Torrington v. United States (“Torrington I”), 21 CIT 491, 965 F. 
Supp. 40 (1997), applies only to CEP sales and, therefore, Commerce 
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should have demanded more specific reporting for the EP sales involved 
in the instant case. See id. at 9-10. Specifically, Torrington contends 
that “[u]Jnlike CEP transactions, EP transactions involve merchandise 
shipped directly from the foreign producer to the U.S. customer * * * 
[and, therefore, | transaction-specific records (or at least records for par- 
ticular groups of sales) for EP transactions are generated and main- 
tained by the producer in the ordinary course of business.” Jd. at 12. 
Torrington argues for a distinction in the treatment of EP versus CEP 
sales for the first time in its submissions to this Court. Additionally, Tor- 
rington complains that because “SKF aggregated its separate air and 
ocean freight factor calculations for purposes of reporting,” this re- 
sulted in distortion because air freight is approximately four times more 
expensive than ocean freight. Jd. at 12-14. 

Commerce asks that the Court disregard Torrington’s argument re- 
garding the proposed distinction between EP and CEP sales since it was 
not raised during the administrative review and, therefore, Torrington 
failed to exhaust its administrative remedies. See Def.’s Mem. at 44-45. 
Commerce also maintains that this case is governed by Torrington I re- 
gardless of whether the sales involved are EP or CEP sales. See id. at 
45-46. 

Commerce argues that the record evidence supports its conclusion 
that it was not “feasible for SKF to report air freight expenses on a 
transaction-specific basis.” Jd. at 46. Responding to Torrington’s con- 
tention that the failure to allocate the more expensive air freight on a 
transaction-specific basis “potentially” overstates United States sales, 
Commerce argues that its verification of SKF’s reporting methodology 
demonstrated that the reported allocated expenses fairly represented 
actual expenses. See id. at 46-48. 

Like Commerce, SKF argues that Torrington has failed to exhaust its 
administrative remedies with respect to its argument about the pro- 
posed distinction between EP and CEP sales. See SKF’s Resp. to Tor- 
rington’s Mot. J. Agency R. (“SKF’s Resp.”) at 8. 

SKF also contends that Commerce properly accepted its reported air 
and ocean freight expenses. See id. at 11-12. SKF maintains that the 
freight expenses were reported in the same manner in which they were 
incurred, that its methodology had been verified and accepted in pre- 


vious reviews and that the reporting had been verified for the review at 
issue. See id. at 12. 


B. Analysis 


SKF and Commerce are correct in contending that “[i]f there exist 
factual or legal distinctions rendering SKF’s freight methodology for EP 
transactions unique, then Torrington should have [raised] the EP 
freight expenses on the [administrative] record below.” SKF’s Resp. at 
9. Torrington, however, does not present any factual or legal distinc- 
tions here to demonstrate that SKF’s freight methodology, as applied to 
EP transactions, is unique. All Torrington presents is the general con- 
tention that EP sales should be treated differently because they are not 
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“typical” and the unsupported contention that transaction-specific re- 
cords are maintained for such sales. See Torrington’s Mot. J. Agency R. 
at 12. 

Because Torrington presents no persuasive reason why SKF’s meth- 
odology is not equally applicable to EP sales, the Court finds that this 
issue is identical to ones found in this Court’s previous decisions in Tor- 
rington I, 21 CIT 491, 965 F Supp. 40 (upholding Commerce’s accep- 
tance of reported allocated freight expenses where methodology is 
reasonable and representative of the underlying information, and Com- 
merce verified information); Torrington Co. v. United States (“Torring- 
ton II”), 21 CIT 686, 969 F. Supp. 1332 (1997) (same), aff'd, 156 F3d 
1361 (Fed. Cir. 1998); and Torrington v. United States (“Torrington 
IIT’), 17 CIT 967, 832 F. Supp. 405 (1993) (same).° In its previous deci- 
sions, this Court had acknowledged Commerce’s authority under cer- 
tain circumstances to accept averages rather than transaction-specific 
data as long as the methodology chosen by a respondent is reasonable 
and supported by information contained in the administrative record.® 
See Torrington I, 21 CIT at 497, 965 F Supp. at 45; Torrington IT, 21 CIT 
at 694, 969 F Supp. at 1339; Torrington III, 17 CIT at 972, 832 F Supp. at 
410. The “key issue is that [Commerce] must closely examine the pro- 
posed methodology and make a determination that it is reasonable and 
representative” of the underlying information. Torrington III, 17 CIT at 
972, 832 F Supp. at 410. In Torrington I, for example, this Court sus- 
tained Commerce’s acceptance of respondent’s allocation of aggregated 
air and ocean freight expenses because Commerce had (1) determined 
that “it could not link specific sales to specific shipments” and (2) “prop- 
erly verified that the expenses were reasonably allocated”, thus satisfy- 
ing “its duty to investigate the methodology proposed by the respondent 
to determine whether it was ‘reasonable and representative’” of the un- 
derlying information. 21 CIT at 498, 965 F. Supp. at 46. 

The Court adheres to its prior decisions in Torrington I, Torrington II 
and Torrington III and finds that Commerce’s determination was sup- 
ported by substantial evidence and otherwise in accordance with law. 
Commerce verified that it could not link specific sales to specific ship- 
ments. In particular, Commerce found that there were “no customers 
listed on the air-freight invoices.” Torrington’s Ex. 8, SKF Verification 
Report at 4. Commerce also verified that the expenses were reasonably 
allocated. See id. Specifically, Commerce verified the accuracy and com- 
pleteness of SKF’s reported aggregated freight expenses and weights by 
“tracing data on freight invoices to detailed reports provided by freight 


° Torrington I, Torrington II and Torrington III were decided under the law as it existed prior to the URAA amend- 
ments. See Torrington I, 21 CIT at 496-98, 965 F. Supp. at 44-46; Torrington I], 21 CIT at 693-94, 969 F. Supp. at 1339; 
Torrington III, 17 CIT at 970-72, 832 F. Supp. at 408-10. These cases, however, apply to the instant case even though it 
is governed by post-URAA law. There is no indication in the antidumping statute or the Statement of Administrative 
Action (“SAA”) accompanying the statute that the new law prohibits the reporting of 19 U.S.C. § 1677a(c)(2)(A) trans- 
portation expenses on an aggregated or allocated basis. See H.R. Doc. 103-316, at 823 (1994), reprinted in 1994 
US.C.C.A.N. 4040 

6 Torrington acknowledges that this Court has already approved of Commerce's acceptance of aggregated interna- 
tional freight data where a respondent could not report ocean and air freight separately and, moreover, presents no 
reason why this Court should depart from its previous holdings. See Torrington’s Mot. J. Agency R. at 9-10. 
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carriers.” Id. Commerce also weighted the air and ocean rates “by ship- 
ment weight so that the data reflected the proper ratio of air freight ex- 
pense to total shipments and ocean-freight expense to total shipments.” 
Id. Thus, Commerce satisfied its duty to investigate the methodology 
proposed by SKF and determined that it was reasonable and representa- 
tive of the underlying information. 

The Court has considered Torrington’s other contentions and finds 
that they have no merit. Commerce is sustained. 


CONCLUSION 


This case is remanded to Commerce to: (1) match United States sales 
to similar home market sales before resorting to CV; and (2) annul all 
findings and conclusions made pursuant to the duty absorption inquiry 
conducted for this review. Commerce is affirmed in all other respects. 


(Slip Op. 00-83) 
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OPINION 
I. 


PRELIMINARY STATEMENT 


WALLACH, Judge: Plaintiff, International Trading Company, com- 
menced this action to challenge the dumping margin applied by Cus- 
toms in liquidating certain entries of its goods. Plaintiff contends the 
subject entries should have been deemed liquidated pursuant to 
19 US.C. 1504(d) (as amended effective Dec. 8, 1993) (hereinafter, 
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“§ 1504(d) (1993)”)! at the amount of duty deposited at the time of 
entry, rather than at the higher antidumping duty rate set by Commerce 
following its review. Plaintiffargues that deemed liquidation is required 
because Customs failed to liquidate the entries at issue within six 
months of the date on which Customs received notice of the removal of 
suspension of liquidation, and that notice was received on the date Com- 
merce published the final results of its administrative review, or, in the 
alternative, when Commerce sent an e-mail to Customs informing it of 
the publication of the final results. Plaintiff's Moving Brief at 6-10. The 
United States asserts Customs did not receive notice within the mean- 
ing of § 1504(d) until Commerce issued liquidation instructions to Cus- 
toms, which, according to Defendant, did not occur until August 29, 
1996, less than two months prior to the date on which Customs actually 
liquidated the subject entries. Defendant’s Opposition Brief at 8-10, 16. 
Because those liquidation instructions were issued fewer than six 
months prior to liquidation, Defendant says deemed liquidation is not 
required. Id. at 16. 

The parties have cross-moved for summary judgment pursuant to 
USCIT Rule 56. The parties’ motions present a single issue for resolu- 
tion: what action triggers the running of the time period during which 
Customs must liquidate or face deemed liquidation under 19 U.S.C. 
§ 1504(d)? Because Customs received notice within the meaning of 
§ 1504(d) on February 13, 1996, when it received actual notice that the 
final results of the administrative review had been published, summary 
judgment is granted for Plaintiff. 

This Court has jurisdiction pursuant to 28 U.S.C. 1581(a). 


II. 
BACKGROUND 
THE ORIGINAL ANTIDUMPING ORDER 
Plaintiff is one of several Bangladeshi manufacturers of shop towels 
who were named as respondents in an antidumping petition filed on 
March 29, 1991. Commerce published an affirmative preliminary deter- 
mination, triggering the statutory suspension of liquidation of Bangla- 
deshi shop towel entries made on or after September 12, 1991. See 
Preliminary Determination of Sales at Less Than Fair Value: Shop Tow- 
els From Bangladesh, 56 Fed. Reg. 46411 (Dep’t Comm., Sept. 12, 1991). 
After investigation, Commerce calculated a final dumping margin for 
Plaintiff of 2.7% ad valorem. Final Determination of Sales at Less Than 
Fair Market Value: Shop Towels From Bangladesh, 57 Fed. Reg. 3996 


1 This subsection was amended subsequent to 1993. However, both parties agree on the applicability of the 1993 
amendments to these entries, which were made between March 1, 1993 and February 28, 1994. Plaintiff's Brief in Sup- 
port of Motion for Summary Judgment (“Plaintiff's Moving Brief”) at 11; Defendant’s Brief in Opposition to Plaintiff's 
Motion for Summary Judgment and in Support of its Cross-Motion for Summary Judgement [sic] (“Defendant’s Op- 
position Brief”) at 5. The version of § 1504(d) at issue here provides as follows: 
When a suspension required by statute or court order is removed, the Customs Service shall liquidate the entry, 
within 6 months after receiving notice of the removal from the Department of Commerce, other agency or a court 
with jurisdiction over the entry. Any entry not liquidated by the Customs Service within 6 months after receiving 
such notice shall be treated as having been liquidated at the rate of duty, value, quantity, and amount of duty as- 
serted at the time of entry by the importer of record. 

19 U.S.C. § 1504(d) (as amended effective December 8, 1993). 
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(Dep’t Comm., Feb. 3, 1992). Commerce published its antidumping or- 
der on March 20, 1992, see Antidumping Duty Order: Shop Towels From 
Bangladesh, 57 Fed. Reg. 9688 (Dep’t Comm., Mar. 20, 1992) (the “ini- 
tial order”), and this became the deposit rate for entries of shop towels 
manufactured by Plaintiff. 

This rate continued in force until September 21, 1995, when Com- 
merce published the final results of the first administrative review of 
the initial order. Following this review, Commerce increased the deposit 
rate on Plaintiff's shop towel entries from 2.72% to 8.3%. See Shop Tow- 
els From Bangladesh: Final Results of Antidumping Duty Administra- 
tive Review, 60 Fed. Reg. 48966 (Dep’t Comm., Sept. 21, 1995). 


THE SECOND ADMINISTRATIVE REVIEW 


Commerce initiated a second administrative review, which includes 
all entries that are the subject of this action,” by notice published in the 
Federal Register on April 15, 1994. See Initiation of Antidumping and 
Countervailing Duty Administrative Reviews, 59 Fed Reg. 18099 (Dep’t 
Comm., Apr. 15, 1994). 


THE AuGuST 1994 E-MAIL 


Although the second review had not been completed, Commerce sent 
Customs an e-mail on August 16, 1994, entitled “Non-Administrative 
Review Liquidation Instructions” (the “8/94 e-mail”), which related to 
Bangladeshi shop towel entries filed during the second review period, 
and directed Customs to “liquidate all entries for all firms” at the cash 
deposit or bonding rate required at the time of entry. The 8/94 e-mail 
also stated that “this telex constitutes the immediate lifting of suspen- 
sion of liquidation of entries for the [subject] merchandise.” These in- 
structions were improperly issued, because the administrative review 
was not yet complete and the Final Results had not been issued. Com- 
merce did not rescind them, nor did it notify Customs that the instruc- 
tions were erroneous, but Customs did not liquidate Plaintiff's entries 
in response to the 8/94 e-mail. This e-mail stated that there were no re- 
strictions on the release of its contents to the public. 


FEBRUARY 12, 1996 PUBLICATION OF THE FINAL RESULTS OF THE 
SECOND ADMINISTRATIVE REVIEW 
On February 12, 1996, Commerce published the final results of its sec- 
ond administrative review in the Federal Register. Shop Towels From 
Bangladesh; Final Results of Antidumping Duty Administrative Re- 
view, 61 Fed. Reg. 5377 (Dep’t Comm., Feb. 12, 1996) (the “Final Re- 


sults”). In these Final Results, Commerce assigned Plaintiffa margin of 
42.31%.3 


2 The entries which are the subject of this action were filed between March 1, 1993 and February 28, 1994 (the “sec- 
ond review period”) 

3 During the second administrative review, Plaintiff submitted its response to the review questionnaires four days 
after the due date set by Commerce. Commerce rejected Plaintiff's response as untimely, and applied “best information 
available” to assign Plaintiff a margin of 42.31%. Shop Towels From Bangladesh: Preliminary Results of Antidumping 
Duty Administrative Review, 60 Fed. Reg. 48970, 48971 (Dep’t Comm., Sept. 21, 1995) (in which the imported goods at 
issue, imported by Plaintiff, are identified by the manufacturer, Sonar Cotton Mills) 
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THE FEBRUARY 13, 1996 E-MAIL 


On February 13, 1996, the day after it published the Final Results, 
Commerce sent an e-mail (the “2/96 e-mail”) to Customs, notifying it 
that the second review had been completed and referencing the Federal 
Register notice. However, this e-mail stated: “Do not liquidate any en- 
tries covered by this review until you have received liquidation instruc- 
tions.” The 2/96 e-mail stated that there were no restrictions on public 
release of its contents. 


THE AUGUST 29, 1996 E-MAIL 
On August 29, 1996, Commerce sent another e-mail (the “8/96 e- 
mail”) to Customs, instructing Customs to liquidate Plaintiff's entries 
at the dumping margin specified in the Final Results. This e-mail indi- 
cated that it was not for public disclosure. 


CusToMs LIQUIDATES THE SUBJECT ENTRIES ON 
OcTOBER 11, 1996 AND OCTOBER 18, 1996 

On October 11 and 18, 1996, Customs liquidated Plaintiff's subject 
entries at the dumping margin specified in the Final Results. This liqui- 
dation occurred well over two years after the 8/94 e-mail; almost eight 
months after the Final Results were published in the Federal Register 
and the 2/96 e-mail was sent; and one and a half months after the 8/96 
e-mail was sent. 

Plaintiff filed a timely protest of these liquidations; Customs denied 
Plaintiff's protest; Plaintiff paid the increased duties; and Plaintiffcom- 
menced this action. 


III. 
ANALYSIS 


A. 
STANDARD OF REVIEW 

Under USCIT R. 56(d), summary judgment is appropriate when “the 
pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” See also Celotex Corp. v. Catrett, 477 U.S. 
317, 322-23 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 
(1986); Glaverbel Societe Anonyme v. Northlake Mktg. & Supply, Inc., 
45 F3d 1550, 1560 (Fed.Cir.1995); Mingus Constructors, Inc. v. United 
States, 812 F.2d 1387, 1390-91 (Fed.Cir.1987). In considering whether 
material facts are in dispute, the evidence must be considered in a light 
most favorable to the non-moving party, drawing all reasonable infer- 
ences in its favor, as well as all doubts over factual issues. See Adickes v. 
S.H. Kress & Co., 398 U.S. 144, 157 (1970); Anderson, 477 U.S. at 255; 
Mingus, 812 F.2d at 1390-91. Nevertheless, “[w]hen a motion for sum- 
mary judgment is made and supported, * * * an adverse party may not 
rest upon the mere allegations or denials of the adverse party’s plead- 
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ings, but * * * must set forth specific facts showing that there is a genu- 
ine issue for trial.” U.S.C.LT. R. 56(f). Once it is clear there are no 
material facts in dispute, a case is proper for summary adjudication. 


B. 


THE Parties’ CONFLICT IS OVER THE TRIGGER FOR 
DEEMED LIQUIDATION PuRSUANT To 19 U.S.C. § 1504(d). 

Plaintiff contends that the six-month period for deemed liquidation 
under 19 U.S.C. § 1504(d) (1993) commences upon Commerce’s publica- 
tion in the Federal Register of the Final Results, an act required under 
19 U.S.C. § 1675(a)(1). Plaintiff's Moving Brief at 12. Plaintiff asserts 
that publication is the method by which Customs “receives notice” with- 
in the meaning of § 1504(d). Id. at 13-14. Plaintiffnotes that suspension 
is commenced by publication in the Federal Register of an affirmative 
preliminary or final determination. 19 U.S.C. § 1673b(c), 19 US.C. 
§ 1673d(c)(1)(C). Plaintiff contends that suspension is removed by pub- 
lication as well, and that this latter publication serves the dual purpose 
of “notice” to Customs of the removal. Plaintiff's Moving Brief at 12. 

The Government argues that receipt by Customs of notice of removal 
of suspension—either through publication or by communications be- 
tween Commerce and Customs—is not enough to trigger the provisions 
of § 1504(d). Defendant’s Opposition Brief at 6. Rather, the Govern- 
ment says, even after Customs receives actual notice of the removal of 
suspension the provisions of § 1504(d) are not triggered until Com- 
merce issues liquidation instructions to Customs. Id. at 7. In other 
words, the Government contends that delay by Commerce in issuing liq- 
uidation instructions, following the receipt by Customs of notice of the 
removal of suspension, excuses Customs from having to comply with the 
terms of § 1504(d) until it receives those liquidation instructions. 

In the context of this case, the Government says published notice to 
Customs and actual notice, via e-mail, to Customs of the removal of sus- 
pension did not trigger the time limitations of § 1504(d). Rather, it ar- 
gues, the deemed liquidation provisions were not triggered until an 
individual at Commerce sent a nonpublic e-mail to an individual at Cus- 
toms, instructing Customs to liquidate. Id. at 23. Essentially, Defendant 
argues that it is not bound by the deemed liquidation provisions because 
the agency which “received notice” of the removal of suspension was not 
given full information by its sister agency. Defendant’s assertion is con- 
trary to fairness, common sense, and the plain language of § 1504(d). 


The parties’ contentions and this Court’s conclusions are reviewed in 
detail below. 


r. 
WHEN Is SUSPENSION REMOVED? 
In order to determine the date on which Customs receives notice of 
the removal of suspension, one must first determine the date on which 


that removal was effected. Plaintiff contends that suspension is re- 
moved at the time the final results of an administrative review are pub- 
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lished in the Federal Register. Plaintiff's Moving Brief at 15-16. The 
Government asserts that suspension is not removed until the final re- 
sults are published and Commerce has instructed Customs to liquidate 
the entries. Defendant’s Opposition Brief at 7. 


A. 

THIS CouRT Has CONSISTENTLY HELD THAT SUSPENSION IS REMOVED 

UPON PUBLICATION OF THE FINAL RESULTS IN THE FEDERAL REGISTER. 

Plaintiff cites three cases which it claims support its argument that 

suspension is removed upon publication. In American Permac, Inc. v. 
United States, 10 CIT 535, 642 F Supp. 1187 (1986) (“American Permac 
I’), the Court considered a claim for deemed liquidation, under 
19 U.S.C. § 1504(d) (1982). At that time, § 1504(d) provided for deemed 
liquidation of entries not liquidated within four years from the date of 
entry. Id., 10 CIT at 535, 642 F Supp. at 1187. in American Permac I, 
Commerce did not publish its final results until after the four year peri- 
od expired. Id., 10 CIT at 537, 642 F Supp. at 1189. Needless to say, liqui- 
dation did not occur within the four-year statutory time limit. However, 
the 1982 and 1993 versions of § 1504(d) both allow exceptions to deemed 
liquidation where “liquidation continues to be suspended as required by 
statute or court order.” The importer claimed that suspension was auto- 
matically terminated at the end of the four year period, in the absence of 
any court order continuing suspension. The Court held, however, that 
suspension was continued “by statute” under 19 U.S.C. § 1965(a)(2) un- 
til Commerce completed its review and published the results of its deter- 
mination, unless a statutory time limit on agency action terminated 
suspension at some earlier date. Id., 10 CIT at 539, 642 F Supp. at 1191. 
The Court noted that Customs had no trigger or information whatsoev- 
er for liquidation until Commerce published the final results, as re- 
quired by statute. Jd., 10 CIT at 542, 642 F Supp. at 1193-94. The Court 
concluded by stating that 


[b]ecause the court holds that the statutorily required suspension 

of liquidation continued until the ITA published the final results of 

its review, it is ORDERED that plaintiff's motion for partial sum- 
mary judgment upon the agency record is hereby denied. 

Id., 10 CIT at 547, 642 F Supp. at 1197.4 The Federal Circuit, reviewing 

a subsequent related decision, echoed the CIT’s determination in Amer- 

ican Permac I that “(t]he ‘triggering event’ for the running of the 

6-month time period under [§ 1504(d)], therefore, is the lifting of the 

suspension on liquidation, which here occurred in August 1989.” Ameri- 
can Permac, Inc. v. United States, 191 F.3d 1380, 1381 (1999). 

Plaintiff also cites American Permac, Inc. v. United States, 16 CIT 

672, 800 F Supp. 952 (1992) (“American Permac II”), which adopted the 

reasoning of American Permac I when presented with a factually indis- 

tinguishable later case involving a periodic review of identical entries 


4 In order to assess the plaintiff's claim for deemed liquidation in American Permac I, the court was required to con- 
sider whether liquidation continued to be suspended by statute or court order. Had suspension continued to be in effect, 
§ 1504(d) (1982) precluded deemed liquidation. 
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under the same antidumping order as that at issue in American Permac 
I. Id., 16 CIT at 679, 800 F. Supp. at 958 (“[Blecause the Court finds the 
reasoning in API I to be overwhelmingly persuasive, Defendant is en- 
titled to summary judgment.”). 

American Permac I’s reasoning regarding the date of termination of 
suspension is again echoed in Rheem Metalurgica S/A v. United States, 
20 CIT 1450, 951 F Supp. 241 (1996), a countervailing duty case. This 
opinion also involved a claim of deemed liquidation under the former 
version of § 1504(d). 


[W]ith respect to statutory suspension of liquidation, the Court 
note[d] Commerce’s publication on January 9, 1987 of its findings 
in the first administrative review terminated the statutory suspen- 
sion of liquidation. See 19 U.S.C. § 1675(a)(1) (1988) (results of ad- 
ministrative review become basis for assissment of countervailing 
duties on entries covered by the review); 19 C.FR. § 355.21(a) 
(1989) (Commerce will publish final countervailing duty order in 
Federal Register that “[iJnstructs the Customs Service to assess 
countervailing duties on the merchandise, in accordance with the 
Secretary’s instructions at the completion of each administrative 
review”) * * *, 


20 CIT 1458, 951 F. Supp. at 248. 

The Government argues that removal of suspension upon publication 
of the final results would frustrate the application of § 1504(d), which 
requires Customs to liquidate “within 6 months of receiving notice of 
the removal from the Department of Commerce”. Defendant’s Brief In 
Reply To The Opposition To The Cross-Motion For Summary Judge- 
ment [sic] (“Defendant’s Reply Brief”) at 9. 

The Government says that, if removal of suspension occurs upon pub- 
lication, “Customs will not have six months after removal of suspension 
in which to liquidate the entries * * * because Customs cannot liquidate 
the entries until it is instructed to do so by Commerce.” Id. at 9. That, of 
course, is only true if Commerce fails to provide prompt and full infor- 
mation to Customs in its published determination or soon thereafter. 
Such a failure is contrary to the Tariff Act, which requires Commerce to 
include in the published final results “notice of any duty to be assessed.” 
19 US.C. § 1675(a)(1) (1988). This Court has been presented with no 
persuasive authority which allows the Government to circumvent the 
time limits set forth in the Tariff Act through its own failure to abide by 
the strictures of that Act. 

Defendant relies on the Federal Circuit’s decision in Ambassador Div. 
of Florsheim Shoe v. United States, 748 F.2d 1560 (Fed. Cir. 1984), which 
upheld Commerce’s authority to retroactively apply the final results ofa 
countervailing duty review, by finding an implied extension of suspen- 
sion past the one year period for liquidation set forth in 19 U.S.C. 
§ 1504(a) (1978). In that case, the Court found an extension of suspen- 
sion necessary to avoid frustrating the purpose of the newly enacted 
amendments of 19 U.S.C. § 1675(a) (1979). 
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Florsheim, however, is far narrower in scope than Defendant claims. 
The Court in its decision stressed that it considered “only the procedure 
respecting a nonagreement country under 19 U.S.C. § 1303.” Id., 748 
F.2d at 1565. Moreover, its analysis of § 1504(a) and (b) is distinguish- 
able from the issues presented by § 1504(d), as pointed out in American 
Permac I. The Florsheim Court relied on 19 U.S.C. § 1504(b) (1978) as 
providing the basis for the implied extension of the suspension period. 
19 US.C. § 1504(b) (1978) allowed the Secretary to extend the time al- 
lowed for liquidation by formal notice of extension to the importer if, in- 
ter alia, 


(1) information needed for the proper appraisement or classifica- 
tion of the merchandise was not available to the appropriate cus- 
toms officer; or 


(2) liquidation is suspended as required by statute or court order.° 


It appears that, in the instant action, the Government’s argument 
parallels 19 U.S.C. § 1504(b)(1) (1978): The Government essentially as- 
serts that suspension did not terminate upon publication “because Cus- 
toms cannot liquidate the entries until it is instructed to do so by 
Commerce.” Defendant’s Reply Brief at 9. However, § 1504(d) (1993) 
has no analogous exception to § 1504(b)(1). See American Permac I, 10 
CIT at 538, 642 F. Supp. at 1190-91. “Consequently, the fact that Cus- 
toms officials lack information necessary to assess antidumping duties 
due to the ITA’s failure to complete its review would not, of itself, justify 
extending the liquidation deadline[.]” 10 CIT at 538-39, 642 F Supp. at 
1191. Indeed, under the prior version of § 1504(d), if suspension was re- 
moved one day before the deadline for Customs to liquidate, and Cus- 
toms failed to liquidate within that day, then deemed liquidation would 
occur. See Dal-Tile Corp. v. United States, 17 CIT 764, 771, 829 F Supp. 
394, 399-400 (1993). Plainly, Customs’ convenience is not the purpose 
of this Act. 

In contrast to § 1504(b)(1), § 1504(b)(2) (regarding a suspension re- 
quired by statute or court order) does have a parallel within § 1504(d). 
However, as noted in American Permac I and as implicit in Florsheim®, 
“the statutorily required suspension of liquidation continued [only] un- 
til [Commerce] published the final results of its review[.]” 10 CIT at 547, 
642 F. Supp. at 1197. 

Although this Court is not bound by the decisions in American Per- 
mac I, American Permac II and Rheem, see Algoma Steel Corp. v. United 
States, 865 F. 2d 240, 243 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989), it 


° Section 1504(b) (1996) now allows for extension of the period for liquidation where (1) the information needed for 
the proper appraisement or classification of the merchandise is not available to Customs or (2) the importer requests 
the extension and demonstrates good cause for such an extension. The provision for an extension of liquidation pur- 
suant to statute or court order, formerly set forth in § 1504(b)(2) (1978), has now been deleted. It appears that former 
§ 1504(b)(2) (1978) was redundant in light of the provisions of § 1504(d), which is only triggered when the suspension 
required by statute or court order is removed. 

In any event, both the former and the current versions of § 1504(b) require that the Secretary give the importer no- 
tice of any extension. In the instant action, no such notice was given. 


6«On May 12, 1980, ITA announced it would review all outstanding * * * countervailing duty orders. Meanwhile it 
directed Customs to maintain its suspension of liquidation. On February 17, 1982, ITA published the results of its re- 


view of the subject 1980 imports. * * * It directed Customs to make assessments accordingly, meaning final liquida- 
tions.” Florsheim, 748 F.2d at 1561. 





U.S. COURT OF INTERNATIONAL TRADE 99 


finds their reasoning persuasive. Their conclusions are reinforced by 
practical considerations, by the structure of the Tariff Act’s provisions 
for antidumping, and by several aspects of the legislative history of the 
version of § 1504(d) that is at issue. 


B. 


THE TARIFF ACT AND ITS LEGISLATIVE HISTORY REINFORCE THE 
CONCLUSION THAT SUSPENSION IS REMOVED UPON PUBLICATION. 

Before the enactment of § 1504, no provision limited the amount of 
time that Customs could expend before liquidating an entry. St. Paul 
Fire & Marine Ins. Co. v. United States, 6 F.3d 763, 767 (Fed. Cir. 1993). 
In 1978, Congress enacted § 1504(d) to add a four-year time limitation 
for liquidation. The primary purpose of that provision was to “increase 
certainty in the customs process for importers, surety companies, and 
other third parties with a potential liability relating to a customs trans- 
action.” See Dal-Tile, 17 CIT at 770, 829 F Supp. at 399 (internal quota- 
tions and citation omitted). 

The history of the Trade Agreements Act of 1979, which forms the ba- 
sis for the current antidumping scheme, reveals a similar purpose: to ex- 
pedite the decisionmaking process and the assessment of antidumping 
duties by establishing strict time constraints and to increase the trans- 
parency of all phases of a dumping case. Sen. Rep. No. 96-249 at 37 and 
41 (1979), reprinted in 1979 U.S.C.C.A.N. 423, 427. 

19 US.C. § 1504(d) (1993) incorporated amendments from the NAF- 
TA Implementation Act. These amendments were designed in part to 
cure a flaw in the original version of the statute, which made the remov- 
al of suspension discretionary with Commerce. In short, Commerce was 
able to avoid the deemed liquidation deadlines simply by delaying publi- 
cation until after the expiration of the 4-year period for liquidation. See 
Dal-Tile Corp., 17 CIT at 771, 829 F Supp. at 399. The legislative history 
of the earlier versions indicated that this discretion had been provided 
to allow for instances in which the sheer volume of entries precluded 
rapid liquidation. In practice, however, “a lack of administrative dili- 
gence rather than overwhelming numbers of entries appears to have 
prompted the liquidation delays.” Id., 17 CIT at 770-71, 829 F Supp. at 
399. 

Adoption by this Court of the Government’s position would encour- 
age administrative delay. In addition, the Government would tie remov- 
al of suspension to a nonpublice-mail that does not mention the removal 
of suspension. That position frustrates Congress’ oft-expressed intent 
to foster certainty and transparency in the importing process. 

Plaintiff's construction of the Tariff Act, tying removal of suspension 
to publication, is buttressed by a review of the antidumping provisions 
of the Act. Under the Act, suspension is commenced by publication of an 
affirmative preliminary or final determination in the Federal Register. 
19 US.C. § 1673b(c), 19 U.S.C. § 1673d(c)(1)(C). Plaintiff's proposed 
construction would make the process for removal of suspension parallel 
to its commencement, and would give it equal certainty. This construc- 
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tion finds further support in those few provisions of the Tariff Act that 
do make express provision for the removal of suspension. See 19 U.S.C. 
§ 1673c(h)(3) (1988)7; 19 U.S.C. § 1675(f) (1988)®. See also 19 C.ER. 
353.20(d) (1993)°. Each of these provisions ties removal to publication 
in the Federal Register. 


C. 


COMMERCE’S REGULATIONS PURSUANT TO 19 U.S.C. § 1675 REINFORCE 
THE CONCLUSION THAT SUSPENSION IS REMOVED UPON PUBLICATION. 


Defendant claims suspension was not removed upon publication, be- 
cause Commerce had not yet completed its administrative review. This 
assertion is belied by the requirements of Commerce’s regulation in 
19 C.ER. 353.22(c)(9) (1993), which requires Commerce to “[p]jromptly 
after issuing the final results, provide to parties to the proceeding which 
request disclosure a further explanation of the calculation methodology 
used in reaching the final results.” If the administrative review had not 
been completed at the time of publication, Commerce would have been 
unable to comply with its own regulation. Moreover, as the govern- 
ment’s counsel admitted at oral argument, Commerce does not alter the 
final results following publication unless a mistake in those results is 
brought to its attention. In such a situation, amended final results must 


be published, and that new publication triggers a new period for protest. 
See 19 U.S.C. § 1514(c)(3). 


‘1673c Termination or suspension of investigation 


* * * 


(a) Review of suspension 


* * . * . * * 


(3) Suspension of liquidation to continue during review period 
The suspension of liquidation of entries of the merchandise which is the subject of the investigation shall 
terminate at the close of the 20-day period beginning on the day after the date on which notice of suspension of 
the investigation is published in the Federal Register, or, if a review petition is filed under paragraph (1) with 
respect to the suspension of the investigation, in the case of an affirmative determination by the Commission 
under paragraph (2), the date on which notice of an affirmative determination by the Commission is pub 
lished. If the determination of the Commission under paragraph (2) is affirmative, then the administering 
authority shall 
(A) terminate the suspension of liquidation under section 1673b(d)(1) of this title, and 
(B) release any bond or other security, and refund any cash deposit, required under section 1673b(d)(2) 
of this title 
81675 Administrative review of determinations 


* . * * * * * 
(f) Determination that basis for suspension no longer exists 

If the determination of the Commission under subsection (b)(2)(B) of this section is negative, the suspension 
agreement shall be treated as not accepted, beginning on the date of publication of the Commission’s determina- 
tion, and the administering authority and the Commission shall proceed, under section 167 1c(i) or 1673¢(i) of this 
title, as if the suspension agreement had been violated on that date, except that no duty under any order subse- 
quently issued shall be assessed on merchandise entered, or withdrawn from warehouse, for consumption before 
that date. 


9353.20(d) Effect of negative final determination 


* * * If the Secretary previously ordered suspension of liquidation, the Secretary will order the suspension ended 
on the date of publication of the notice of negative final determination * * * 
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This Court thus finds that suspension was removed on the date of 
publication by Commerce of the Final Results.!° The Court must next 
determine the date on which Customs “received notice” of this removal 
of suspension. 


2. 


Customs “RECEIVES NOTICE OF THE REMOVAL OF SUSPENSION” WHEN IT 
RECEIVES A DIRECT COMMUNICATION FROM COMMERCE INFORMING IT 
THAT THE FINAL RESULTS HAVE BEEN PUBLISHED. 


Plaintiff asserts that publication by Commerce of the Final Results 
constituted notice to Customs of the removal of suspension. 

Defendant contends that publication was not notice to Customs, and 
that Customs did not receive notice within the meaning of § 1504(d) un- 
til it received instructions from Commerce to liquidate. Each of these 
contentions is analyzed in turn below. 


A. 


MERE PUBLICATION IN THE FEDERAL REGISTER IS 
Not SuFFICIENT To PROVIDE “NOTICE” TO CUSTOMS 


Plaintiff cites the Federal Register Act, 44 U.S.C. § 1507, which pro- 
vides that “[u]nless otherwise specifically provided by statute, filing ofa 
document, required or authorized to be published by section 1505 of this 
title, * * * is sufficient to give notice of the contents of the document toa 
person subject to or affected by it.” Plaintiff asserts that Customs is 
within the ambit of § 1507 because it is “affected by” the Final Results. 
Plaintiff's Moving Brief at 8. Defendant accurately notes, however, that 
Customs is not a “person” within the meaning of § 1507, because 
44 U.S.C. § 1501 defines person only as “an individual, partnership, as- 
sociation, or corporation.” Defendant’s Opposition Brief at 15-16. Sec- 
tion 1501 includes a separate definition of “Federal agency” or 
“agency”, which includes executive departments, agencies or separate 
offices of the administrative branch of the Government of the United 
States. Plaintiff's § 1507 argument contravenes the clearly expressed 
legislative intent, as embodied in the definitions set forth in § 1501. 
Moreover, this Court has not located, nor has Plaintiff provided, any 


10 Defendant has cited to United States v. Jick, 27 F. Supp. 2d 199 (CIT 1998), in support of its claim that suspension 


is removed by the issuance of liquidation instructions, rather than by publication of the final results. Jick is, in all rele- 
vant respects, factually and legal identical to the instant action. As here, the importer in Jick sought deemed liquida 
tion, arguing that the publication of the final results removed the suspension of liquidation, although the results con 
tained no explicit language to that effect. The importer cited to an earlier version of § 1504(d), which is identical in the 
material respects. Similarly, the government in Jick contended that suspension remained in effect until Commerce 
issued unpublished email instructions, which stated that “[t)hese instructions constitute the immediate lifting of sus- 
pension of liquidation|.}” 27 F. Supp. 2d at 200. In Jick, the court concluded that publication of the final results did not 
remove suspension in the absence of an express directive to that effect contained within the published final results 
Rather, the Jick court held that suspension was removed only upon the issuance of unpublished email instructions to 
that effect from Commerce 

The Jick opinion rested on the familiar line of authority that suspension is “required by statute” during an adminis 
trative review. No separate authority was cited for the court’s conclusion that “Commerce completes |that| administra- 
tive review by issuing its liquidation instructions to Customs and by lifting the suspension of liquidation.” Jd., 27 F. 
Supp. 2d at 201. Rather, the court drew an adverse inference against the importer/movant, which had failed to cite 
authority supporting its assertion that the review and concomitant suspension were terminated upon publication 

Plaintiff here, however, has supplied this Court with extensive and persuasive authority supporting its claim that 
suspension is removed upon publication. Based upon its analysis of that authority, as detailed above, this Court de 
clines to follow Jick. See Algoma Steel, 865 F.2d at 243 
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case holding that an administrative agency is a “person” within the 
meaning of the Federal Register Act. The Court thus rejects that argu- 
ment. 

19 U.S.C. § 1673(a)(1), which mandates publication of the final results 
of the administrative review, does require Commerce to include in those 
results “notice of any duty to be assessed”. The Final Results at issue in 
this case indeed do include specific instructions to Customs. However, 
since suspension is removed by publication, the critical issue for pur- 
poses of § 1504(d) is when Customs “received notice” of the fact that the 
Final Results had been published; the issue is not the contents of the Re- 
sults themselves. In this determination, Customs has no greater chance 
of learning of the fact of publication whether or not the Results include 
specific instructions to Customs. The Final Results themselves are not 
tantamount to the notice of removal of suspension contemplated by 
§ 1504(d). 

Review of the use of the word “notice” throughout the Tariff Act clear- 
ly shows a distinction between the unadorned word “notice” or “notify” 
and the concept of publication of notice in the Federal Register. Compare 
19 U.S.C. § 1671d(d) and 19 U.S.C. § 1673d(d) (each of which provides 
that when Commerce makes a determination under the section’s provi- 
sions, it shall “notify the petitioner, other parties to the investigation, 
and the other agency of its determination” and it shall “publish notice of 
its determination”). Compare also 19 U.S.C. § 1671b(f) (requiring the 
Commission and Commerce to “notify the petitioner, and other parties 
to the investigation, and the [coordinate agency |” of its determination) 
to 19 U.S.C. § 1671c(f)(1)(A) (requiring Commerce to “publish notice of 
suspension of the investigation”); 19 U.S.C. § 1671c(f)(1)0 (providing 
that “suspension of the investigation shall take effect on the day on 
which such notice is published); and § 1671c(i)(1)(A)(i) (providing for 
suspension of liquidation on or after “the date which is 90 days before 
the date of publication of the notice of suspension of liquidation”). 
“(Wlhere Congress has included specific language in one section of a 
statute but has omitted it from another, related section of the same Act, 
it is generally presumed that Congress intended the omission.” Floral 
Trade Council v. United States, 41 F. Supp. 2d 319, 329 (1999) (Pogue, 
J.). In § 1504(d), Congress omitted reference to publication of notice. 
Were this Court to embrace Plaintiff's argument that “notice” in the 
Tariff Act was tantamount to publication, those provisions requiring 
publication would in many instances be rendered superfluous. Floral 
Trade Council, 41 F Supp. 2d at 335 (“a statute should be construed so 
that effect is given to all its provisions, so that no part will be inoperative 
or superfluous, void or insignificant”). 

The Court thus rejects Plaintiff's claim that Customs “receives no- 
tice” of the removal of suspension within the meaning of 19 U.S.C. 
§ 1504(d) (1993) through publication of the final results. It must next 
determine whether any of the various e-mails from Commerce to Cus- 
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toms following the removal of suspension constituted “notice” to Cus- 
toms. 


B. 


19 U.S.C. § 1504(d) Is SaTIsFiED By A DIRECT COMMUNICATION FROM 
COMMERCE TO CUSTOMS NOTIFYING CUSTOMS OF THE REMOVAL OF 
SUSPENSION. 

The Tariff Act does not define the term“notice”. See 19 U.S.C. § 1677, 
Definitions; special rules. Webster’s Third New International Dictio- 
nary (1986) provides the following primary definition of “notice”: 

formal or informal warning or intimation of something: ANNOUNCE- 
MENT <subject to change without ~ - Dun’s Rev.> <was ~ that 
Britain meant to crack down on violence- Time> <give ~ of the fat 
and wrinkles coming to the young bride —- H.M. Parshley> 

“Notice in its legal sense may be defined as information concerning a 

fact, actually communicated to a person by an authorized person, or ac- 

tually derived by him from a proper source.” United States v. Tuteur, 215 

F.2d 415, 418 (1954). 

Commerce sent two different e-mails to Customs following the remov- 
al of suspension.!! On February 13, 1996, the day following publication 
of the Final Results, Customs issued Message No. 6044113. This e-mail 
explicitly stated that “the Department of Commerce has completed its 
administrative review” and cited the Federal Register publication of the 
final determination which, under the holding above, constituted remov- 
al of the suspension. This Court finds that Customs “received notice” of 
the removal of suspension, within the plain meaning of § 1504(d), 
through the 2/96 e-mail, which actually communicated the relevant 
fact—the removal of suspension via publication of the Final Results in 
the Federal Register—to Customs. This method of notice is sufficient 
under the express terms of § 1504. 


C. 


DUE PROCESS REQUIRES THAT THE NOTICE TO CUSTOMS UNDER 
19 U.S.C. § 1504(d) BE AVAILABLE TO THE PUBLIC. 

Plaintiffcontends that “[f}undamental notions of procedural due pro- 
cess required by the 5‘ Amendment of the Constitution require that the 
date of deemed liquidation be publicly determinable.” Plaintiff's Mov- 
ing Brief at 38-39. Plaintiff contends that any e-mail notice to Customs 
under § 1504(d) must be available or released for public disclosure, so 
that the date for deemed liquidation may be known to the importer. Id. 
at 39. Plaintiff contends that the publicly releaseable 2/96 e-mail may, 
consistent with due process requirements, serve as notice within the 
meaning of § 1504(d), while the nonpublic 8/96 e-mail may not. Id. at 40. 
This Court agrees. 

It is well established that when considering a procedural due process 
issue, “the court must first determine whether a protected property or 


11 The August 1994 e-mail was sent prior to the removal of suspension and thus cannot serve as notice of that remov- 
al 
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liberty interest exists, and if such an interest exists, then determine 
what procedures are necessary to protect that interest.” Techsnabex- 
port, Ltd. v. United States, 16 CIT 420, 426, 795 F Supp. 428, 435 (1992). 
See American Ass’n of Exporters and Importers v. United States, 751 
F.2d 1239, 1250 (Fed. Cir.1985); Comm. to Preserve Am. Color Television 
and Imports Comm., Tube Div., Elec. Indus. Ass’n v. United States, 
2 CIT 208, 218, 527 F Supp. 341, 350 (1981). 

For an interest to be protected by the Constitution, it must be “more 
than a ‘unilateral expectation.’” PPG Indus., Inc. v. United States, 
13 CIT 183, 189, 708 F Supp. 1327, 1331 (1989) (quoting Board of Re- 
gents v. Roth, 408 U.S. 564, 577 (1972)). One who claims due process 
protection for a property interest must have “a legitimate claim of en- 
titlement to it.” Board of Regents, 408 U.S. at 577. “Property interests 
* * * are created and their dimensions are defined by existing rules or 
understandings that stem from an independent source such as state 
law—rules or understandings that secure certain benefits and that sup- 
port claims of entitlement to those benefits.” Jd. “Property interests are 
created not by the Constitution itself, but are created and defined by in- 
dependent sources such as state statutes, regulations, municipal ordi- 
nances, and contracts.” Id. 

“({A] unilateral expectation of receiving an economic benefit fails to 
constitute a protected property interest.” Cevallos v. City of Los Angeles, 
914 F Supp. 379, 383 (C.D. Cal. 1996). “In order for a statute to create a 
legitimate claim of entitlement, it must limit an official’s discretion in 
denying the benefit to objective and defined criteria.” Coleman v. 
McGinnis, 843 F. Supp. 320, 324 (E.D. Mich. 1994) (citing Olim v. Waki- 
nekona, 461 U.S. 238, 239 (1983)). Cf Peitrofeso v. United States, 16 CIT 
751, 755, 801 F Supp. 743, 747 (1992) (finding no protected property in- 
terest in the issuance of a customs broker license where “(t]he statute 
does not tell the Secretary when he or she must grant a license” and “the 
regulations provide the Secretary with a certain amount of discretion”). 
“(T]he statute must contain objective criteria which will control the de- 
cisionmaker’s conclusion, and the statute must require a particular re- 
sult upon a finding that the criteria are met.” Coleman, 843 F. Supp. at 
324 (citing Wallice v. Robinson, 940 F.2d 243 (7th Cir.1991); Newsom v. 
Norris, 888 F.2d 371, 374 (6th Cir.1989)). Deemed liquidation, an event 
which has quantifiable economic consequences for both importer and 
government, is a property interest defined by specific criteria set forth 
in § 1504(d). Deemed liquidation is more than a mere “unilateral expec- 
tation,” but is a “legitimate claim of entitlement.” !2 

Liquidation, including deemed liquidation, of a Customs entry is con- 
clusive unless a timely protest is filed within 90 days of the date of li- 
quidation. If the period for deemed liquidation is triggered by a 
nonpublic e-mail, an importer has no notice of the fact of deemed liqui- 


12 «Several cases in this court * * * have recognized * * * that due process rights stem from statutes involving im- 
ports.” Techsnabexport, 16 CIT at 427, 795 FSupp. at 436 (listing cases). 
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dation and cannot protest a subsequent attempt by the government to 
liquidate the same entry. 

“{I]n calculating the constitutional sufficiency of notice, the court 
must examine all of the circumstances and make a determination based 
upon the reasonableness of the notice and participation.” Techsnabex- 
port, 16 CIT at 428, 795 FSupp. at 436. Commencement of deemed liqui- 
dation by an e-mail which is not for public disclosure provides no notice 
whatsoever. 

In Lois Jeans & Jackets, U.S.A., Inc. v. United States, 5 CIT 238, 566 
ESupp. 1523 (1983), the court found a violation of due process in a simi- 
lar lack of notice. Lois Jeans protested notices of redelivery by Customs 
regarding its imports of certain jeans, the designs of which were initially 
found to infringe trademarks held by Levi’s. After Lois prevailed in its 
protest, counsel for Levi’s requested that Customs reconsider its ruling 
in Lois’ favor. Customs failed to notify Lois of Levi’s submission, or that 
the original ruling was under reconsideration. Nor, indeed, did Customs 
even notify Lois when it reversed its original ruling, and issued another 
unpublished ruling prohibiting further entries of Lois’ jeans. Rather, 
Lois learned of the ruling from a news article. The court held that “the 
procedural irregularities complained of by Lois—viz., lack of notice and 
opportunity to comment—are so fundamentally prejudicial as to consti- 
tute a deprivation of due process.” 5 CIT at 243, 566 F Supp. at 1528. 

Tying commencement of the time period for deemed liquidation to a 
nonpublic e-mail is, while less egregious, no less a violation of procedur- 


al due process rights. As in Lois, the fact that the importer may, eventu- 
ally, learn of the administrative action does not redeem the procedural 
defect in notice. A nonpublic e-mail may not, consistent with consider- 
ations of due process, serve as the premise for deemed liquidation. 


D 


19 U.S.C. § 1504(d) REQUIRES No MorE THAN 
SIMPLE NOTICE OF THE REMOVAL OF SUSPENSION. 

Defendant, however, asserts that the February 13, 1996 e-mail was in- 
sufficient “notice” to trigger the provisions of § 1504(d) regarding 
deemed liquidation. Defendant notes that the February 1996 e-mail 
cautioned Customs not to liquidate “any entries covered by this review 
until you have received liquidation instructions.” Defendant’s Opposi- 
tion Brief at 17. Defendant suggests that this cautionary language im- 
plements the regulations of 19 C.F R. 353.22 (1993), which provides 
separately for publication of the final results, 353.22(c)(8), and the is- 
suance of instructions to Customs to assess antidumping duties 
353.22(c)(10). Defendant contends that these regulations require two 
separate steps as a prerequisite for liquidation. 

These regulations are not entitled to deference. Where, as here, “Con- 
gress has directly spoken to the precise question at issue * * *, thatis the 
end of the matter; for the court, as well as the agency, must give effect to 
the unambiguously expressed intent of Congress.” Chevron, U.S.A., Inc. 
v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984). 
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Because the statute is not “silent or ambiguous with respect to the spe- 
cific issue,” the Court need not reach the second Chevron step to deter- 
mine “whether the agency’s answer is based on a permissible 
construction of the statute.” Id., 467 U.S. at 843. Even if that step were 
reached, neither of the cited regulations discuss the critical issue of no- 
tice to Customs of the removal of suspension. Because they are not 
agency interpretations of the terms at issue—1504(d)’s “received no- 
tice” language—they are not entitled to Chevron deference!® and offer 
no guidance on the subject at hand. 

Defendant asks that an additional triggering requirement—the is- 
suance of liquidation instructions—be read into the plain terms of 
§ 1504(d). To do so would run afoul of a basic principle of statutory 
construction: “[W]here a statute expressly enumerates the require- 
ments on which it is to operate, additional requirements are not to be 
implied.” Trayco, Inc. v. United States, 994 F.2d 832, 836 (Fed. Cir. 1993). 
There is no such language in the statute, which is clear and unambigu- 
ous in its omission of the suggested element. “[W]hen a statute is unam- 
biguous, judicial inquiry is complete.” Nunn Bush Shoe Co. v. United 
States, 16 CIT 45, 48, 784 F Supp. 892, 894-95 (1992) (quotations and 
citation omitted). 

This conclusion is reinforced by certain 1994 amendments to 
19 U.S.C. § 1675(a)(3), which added provisions for liquidation “within 
90 days after the instructions to Customs are issued” , which 90-day peri- 
od commences “on the day on which the administering authority issues 
such instructions.” 19 U.S.C. § 1675(a)(3)(B) and (C) (as amended 1994) 
(emphasis added). The parties have identified no other such provision in 
the Tariff Act, nor can the Court find any. Also in 1994, Congress 
amended § 1504(d) to read: 


Except as provided in section 1675(a)(3), when a suspension re- 
quired by statute or court order is removed, the Customs Service 
shall liquidate the entry, * * * within 6 months after receiving no- 
tice of the removal from the Department of Commerce, other 
agency or a court with jurisdiction over the entry. Any entry * * * 
not liquidated by the Customs Service within 6 months after receiv- 
ing such notice shall be treated as having been liquidated at the rate 
of duty, value, quantity, and amount of duty asserted at the time of 
entry by the importer of record. 


19 U.S.C. § 1504(d) (amended 1994) (new language emphasized). Thus, 
prior to the 1994 amendments, § 1504(d) contained no reference what- 
soever to liquidation instructions. These amendments reveal a critical 
flaw in Defendant’s argument: If Defendant was correct in its assertion 
that § 1504(d) (1993) is triggered by the issuance of liquidation instruc- 
tions, the 1994 amendments would have been superfluous. “We can 
safely assume that Congress changed the language for a reason. A 


13 See Chevron, 467 US. at 842-43. Chevron deference has been extended to administrative regulations. United 
States v. Haggar Apparel Co., 526 U.S. 380 (1999). However, such deference embraces only “an agency’s construction of 
the statute which it administers|.]” Chevron, 467 U.S. at 842. While Commerce does administer the statute at issue, the 
cited regulations are not a construction of that statute. 
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change in the language of a statute is generally construed to import a 
change in meaning.” Bausch & Lomb, Inc. v. United States, 148 F.3d 
1363, 1367 (Fed. Cir. 1998) (internal quotations and citation omitted). 

These amendments also reveal that Congress was capable of specify- 
ing the occasions on which it wanted the issuance of instructions to Cus- 
toms to act as the trigger for a subsequent event. Yet it did not do so in 
§ 1504(d) (1993). This Court declines to do so retroactively. 


IV. 
CONCLUSION 


For the foregoing reasons, Plaintiff's Motion For Summary Judgment 
is granted in full, and Defendant’s Cross-Motion For Summary Judg- 
ment is denied. 


[PUBLIC VERSION] 


(Slip Op. 00-84) 
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(The Court sustains the Department of Commerce’s determination in Silicon Metal 
From Brazil: Final Results of Antidumping Duty Administrative Review, 64 Fed. Reg. 
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OPINION AND ORDER 


MusGRAVE, Judge: This is a consolidated action brought pursuant to 
28 U.S.C. § 1581(c). Plaintiffs American Silicon Technologies, Elkem 





108 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 39, SEPTEMBER 27, 2000 


Metals Co., and Globe Metallurgical Inc. (collectively “American Sili- 
con”), domestic producers of silicon metal, were petitioners in the ad- 
ministrative proceeding. Plaintiff Eletrosilex S.A., a Brazilian producer 
of silicon metal, was a respondent in the administrative proceeding. 
Plaintiffs challenge different aspects of the final results of the sixth ad- 
ministrative review of the antidumping duty order on silicon metal from 
Brazil, Silicon Metal From Brazil: Final Results of Antidumping Duty 
Administrative Review, 64 Fed. Reg. 6305 (Feb. 9, 1999) (“Final Re- 
sults”), issued by the International Trade Administration of the United 
States Department of Commerce (“Commerce” or “the agency”). 

Presently before the Court are separate motions for judgment on the 
agency record pursuant to CIT Rule 56.2 filed by plaintiffs American Sil- 
icon and Eletrosilex. American Silicon contests Commerce’s decision to 
calculate a dumping margin for Ligas de Aluminio S.A. (“LIASA”) based 
on asingle United States sale, which American Silicon alleges was not a 
bona fide, arm’s-length transaction. Eletrosilex challenges several as- 
pects of Commerce’s decision to use total adverse facts available in cal- 
culating its dumping margin. 


STANDARD OF REVIEW 
The Court shall uphold Commerce’s determination unless it is “un- 
supported by substantial evidence on the record, or otherwise not in ac- 
cordance with law”. 19 U.S.C. § 1516a(b)(1)(B)(i). Substantial evidence 
is “such relevant evidence as a reasonable mind might accept as ade- 


quate to support a conclusion.” Matsushita Elec. Indus. Co. v. United 
States, 750 F.2d 927, 933 (Fed. Cir. 1984) (quoting Consolidated Edison 
Co. v. NLRB, 305 US. 197, 229 (1938), and Universal Camera Corp. v. 
NLRB, 340 US. 474, 477 (1951)). This standard requires “something 
less than the weight of the evidence, and the possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an admin- 
istrative agency’s finding from being supported by substantial evi- 
dence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966). 
However, substantial evidence supporting an agency determination 
must be based on the whole record, and a reviewing court must take into 
account not only that which supports the agency’s conclusion, but also 
“whatever in the record fairly detracts from its weight.” Melex USA, Inc. 
v. United States, 19 CIT 1130, 1132, 899 F Supp. 632, 635 (1995) (citing 
Universal Camera Corp. v. NLRB, 340 US. 474, 478, 488 (1951)). 


I. MOTION OF AMERICAN SILICON 


LIASA was one of four Brazilian silicon metal producers involved in 
this review and reported only one U.S. sale made during the period of 
review, July 1, 1996, through June 30, 1997. In its preliminary results, 
pursuant to 19 U.S.C. § 1673, Commerce calculated a zero percent 
dumping margin for LIASA based on a comparison of the export price 
for this single U.S. sale and its normal value. American Silicon sub- 
mitted comments urging Commerce to disregard LIASA’s sale on the 
ground that it was not abona fide, arm’s-length transaction. Commerce, 
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however, concluded that “the information on the record does not sup- 
port a finding that the sale was not a bona fide transaction” and calcu- 
lated a final zero percent dumping margin for LIASA. Final Results, 
64 Fed. Reg. at 6316. 

American Silicon subsequently filed the present action, alleging that 
Commerce’s decision to use the sale to calculate a margin for LIASA is 
not supported by substantial evidence on the record and is contrary to 
the agency’s precedent. 


ALLEGATIONS 


American Silicon first challenges Commerce’s finding that the trans- 
action between LIASA and the U.S. buyer was made at arm’s-length and 
negotiated based on their independent interests. See Brief in Support of 
Plaintiffs’ Motion for Judgement Upon the Agency Record (“American 
Silicon’s Brief”) at 20-25. American Silicon argues that the parties had 
a common interest in eliminating LIASA’s dumping duty deposit rate 
and timed the sale to permit LIASA to request a new shipper review.! Id. 
at 24-25. 

Second, American Silicon contends that Commerce erred in finding 
that the purchase price and transportation costs were acceptable be- 
cause the sale was a “testing/trial run” sale to an end-user of the mater- 
ial. See id. at 25-32. Specifically, American Silicon alleges that the sale 
was commercially unreasonable because the price paid by the U.S. pur- 
chaser was inconsistent with market prices at the time, and because the 
mode of shipment was more costly than the usual method for shipping 
silicon metal. Jd. at 25-26. American Silicon also notes that Commerce’s 
explanation that price might not be a primary concern in a “test sale” 
contradicts affidavits from several domestic silicon metal producers, 
which state that the unit price and method of shipping for a test sale 
would normally follow market prices and practices. Jd. at 27-28. More- 
over, American Silicon notes that Commerce’s explanation of the sales 
price differs from LIASA’s own explanation. Jd. at 28-29. 

Third, American Silicon argues that Commerce was incorrect in find- 
ing that the timing and the method of shipment do not indicate that the 
sale was non-bona fide. See id. at 32-35. American Silicon contends that 
there is no record evidence to support this finding since it was based on 
an affidavit submitted by the U.S. buyer which was stricken from the ad- 
ministrative record because it was submitted untimely. Jd. at 33. Fur- 
thermore, American Silicon notes that even if the affidavit had been 
admitted, it does not mention silicon metal as having been previously 


1 Pursuant to 19 U.S.C. § 1675(a)(2)(B)(i), an exporter or producer of merchandise subject to an antidumping duty 
order can request a new shipper review provided that 


(I) such exporter or producer did not export the merchandise that was the subject of an antidumping duty * * * 
order to the United States * * * during the period of investigation, and 


(II) such exporter or producer is not affiliated * * * with any exporter or producer who exported the subject mer 
chandise to the United States * * * during that period * * *. 


Furthermore, pursuant to 19 U.S.C. § 1675(a)(2)(B)(ii) 
{t]he administering authority shall commence a [new shipper] review * * * in the calendar month beginning after 


(I) the end of the 6-month period beginning on the date of the * * * antidumping duty order under review, or 
(II) the end of any 6-month period occurring thereafter, 


if the request for the review is made during that 6-month period 
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shipped in this manner or provide a reason why this method of shipping 
was necessary in this particular sale. Jd. American Silicon also alleges 
that it was highly unusual for silicon metal to be shipped in this manner. 
Id. at 34. Moreover, American Silicon argues that the buyer could not 
have had an urgent need which required that the metal arrive in sucha 
short time frame due to its operating schedule at the time of delivery. Jd. 
American Silicon concludes that the only plausible explanation for the 
timing and method of transport was to qualify LIASA for a new shipper 
review. Id. at 35. 

Fourth, American Silicon challenges Commerce’s finding that the 
sale was commercially reasonable despite the fact that LIASA deviated 
from its normal business practice by proceeding with the shipment 
without first receiving a formal purchase order from its U.S. customer. 
See id. at 36-37. On this point, American Silicon argues, in essence, that 
it is unreasonable to accept both the claim that the buyer could not pro- 
vide a purchase order due to its operating schedule at the time, and the 
claim that the buyer had an immediate need for the shipment of silicon 
metal. Id. 

Fifth, American Silicon highlights certain facts on the record which it 
contends that Commerce failed to consider. Those facts are: (1) the par- 
ties’ discussion of the dumping margin, (2) the buyer having entered 
into a supply contract with another silicon metal producer before it or- 
dered the shipment from LIASA, (3) the buyer’s operating schedule at 
the time of shipment, (4) the difference between the price of the sale and 
the price of LIASA’s original bid, (5) affidavits stating that a test sale 
would normally be made at the market price, and (6) that, contrary to 
LIASA’s claim, there was not a supply shortage of silicon metal at the 
time of the sale. See id. at 41-42. 

Finally, American Silicon argues that Commerce’s decision is incon- 
sistent with the agency’s precedent of excluding sales made under simi- 
lar circumstances. See id. at 42-44. Specifically, in Certain 
Cut-to-Length Carbon Steel Plate from Romania, 63 Fed. Reg. 47,232 
(Sept. 4, 1998), Commerce considered factors such as the method of 
shipment, the timing of the sale, and the quantity sold and excluded that 
sale based on its determination that the single US. sale at issue was arti- 
ficially structured and commercially unreasonable. In the present case, 
American Silicon alleges that the facts are essentially the same, but 
Commerce reached the opposite conclusion. American Silicon’s Brief at 
43-44. Thus, American Silicon argues that Commerce’s decision vio- 
lates the legal principle that “agencies must follow their prior decisions 


in the absence of a reasoned basis to depart from those decisions.” Jd. at 
42. 
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DISCUSSION 


Under 19 U.S.C. § 1675(a)(2)(A), Commerce is required to determine 
“the normal value[2] and export price (or constructed export price)[*] of 
each entry of the subject merchandise”. While the language of the stat- 
ute appears to be all-inclusive, the Court has provided a limited excep- 
tion which allows Commerce to “exclude sales from [United States 
Price*] in an administrative review in exceptional circumstances when 
those sales are unrepresentative and extremely distortive.” FAG U.K. 
Ltd. v. United States, 20 CIT 1277, 1281-82, 945 F Supp. 260, 265 
(1996). See also Chang Tieh Indus. Co. v. United States, 17 CIT 1314, 
1318-19, 840 F Supp. 141, 145-46 (1993); American Permac, Inc. v. 
United States, 16 CIT 41, 44, 783 F Supp. 1421, 1424 (1992); Ipsco v. 
United States, 13 CIT 402, 408, 714 F Supp. 1211, 1217 (1989), rev’d on 
other grounds, 965 F.2d 1056 (Fed. Cir. 1992). In prior cases Commerce 
has considered, inter alia, factors such as timing, sale price, transporta- 
tion costs, other expenses borne by the importer, and whether the mer- 
chandise was resold by the importer at a loss to determine whether a sale 
was a bona fide, arm’s-length transaction. See, e.g., Carbon Steel Plate 
from Romania, supra, (excluding a sale from an administrative review 
because these factors indicated that the sale was not bona fide). In the 
present case, Commerce followed its prior practice and examined essen- 
tially the same factors. 

Concerning the price and terms of the sale between LIASA and the 
U.S. buyer, Commerce reasoned: 


While it is consistent with good business practices to purchase ac- 
ceptable material at favorable prices, a purchaser’s failure to obtain 
prices that may be favorable does not necessarily mean the transac- 
tion is not at arm’s-length. Arm’s-length transactions are those 
transactions whose terms are negotiated based on the independent 
interests of the parties involved. Those interests may vary depend- 
ing on the parties and the nature of the sale. While obtaining a com- 
mercially reasonable price for a purchase may be of critical concern 
to a party who intends to resell the items purchased, price may not 
be as critical to an original equipment manufacturer (OEM) or an 
end-user which is seeking to evaluate the quality of the product. 
Other considerations, such as establishing supplier relationships 
and alternative supplier sources, may affect the price an end-user is 
willing to pay. In such situations, the price of the transaction may 


not be the primary concern because only a limited quantity is pur- 
chased for testing purposes. 


Final Results, 64 Fed. Reg. at 6317. Review of the administrative record 
shows that this explanation is based largely on statements made by LIA- 


2 Normal value is the price at which subject merchandise is sold in the producer’s home market or, under certain 
circumstances, its export price to a country other than the United States. See 19 U.S.C. §§ 1677b(a)(1)(B)-(C) 

3 Generally speaking, export price is the pricing methodology used when merchandise is sold by a foreign producer or 
exporter directly to an unrelated U.S. purchaser. See 19 U.S.C. § 1677a(a) (1994). When the sale is made indirectly, 
through a party related to the foreign producer or exporter, constructed export price is used. See 19 U.S.C. § 1677a(b). 

4 Pursuant to the Uruguay Round Agreements Act, Pub. L. No. 103-465, § 223, 108 Stat. 4809, 4876(1994), the 


terms “export price” and “constructed export price” replaced the term “United States price”. Compare 19 U.S.C. 
§§ 1677a(a)—(c) (1988) with 19 U.S.C. §§ 1677a(a)-(b) (1994) 
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SA during verification when asked why the U.S. purchaser would have 
ordered such a [ | quantity of silicon metal and paida|[ | price. See Com- 
merce Memorandum: Verification of LIASA (July 30, 1998), Confiden- 
tial Record Document (“Conf. Doc.”) 75, at 7. LLASA also stated thata [ | 
sale to anew customer is normal, and it believed “that the quantity sold 
was for atest run based on its past experience as LIASA recently made [a 
sale of asimilar amount] to acustomer in Europe for the same purpose.” 
Id. at 6-7. It is also apparent that Commerce is distinguishing this case 
from Carbon Steel Plate from Romania, where its conclusion that the 
sale was commercially unreasonable was based in part on the fact that 
the U.S. customer, which was not an end-user, resold the merchandise at 
a loss. See Carbon Steel Plate from Romania, 63 Fed. Reg. at 47,234. Al- 
though LIASA’s explanation is contradicted by affidavits submitted by 
several domestic silicon metal producers, such evidence alone does not 
show that the explanation accepted by Commerce is not “such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” See Matsushita Elec. Indus. Co. v. United States, 750 F.2d 
927, 933 (Fed. Cir. 1984). As it is not the Court’s province to re-weigh 
evidence already considered by Commerce, see Consolo v. Federal Mari- 
time Comm’n, 383 U.S. 607, 620 (1966), the Court finds no reason to dis- 
turb the agency determination on this issue.® 

Commerce also found that the timing of the shipment did not indicate 
that the sale was not bona fide. 


Although the importer in the instant review did incur high costs for 
air freight * * * there is no indication that the merchandise was 
shipped by air freight solely to ensure that it entered the United 
States before the end of the POR. In fact the purchaser has stated 
on the record that based on its time requirements it may transport 
various inputs using air freight, and we note that the merchandise 
entered the United States fully six months prior to the end of the 
POR. The petitioner’s argument that the merchandise was air 
freighted to the United States in order for the party to be able to re- 
quest a new-shipper review is not indicative of a non-bona fide sale 


since no such review has been requested by the exporter of the sub- 
ject matter. 


Final Results, 64 Fed. Reg. at 6317. The Court finds that Commerce did 
rely upon the buyer’s affidavit concerning its shipping practices, which 
had been stricken from the agency record. However, the mere fact that 
the buyer requested an unusual mode of shipment does not make this 
request unreasonable. Unlike Carbon Steel Plate from Romania, where 
the parties admitted that air shipment was necessary in order to make 
an entry within the period of review, see 63 Fed. Reg. at 47,233, in the 


5 The Court notes that LIASA’s explanation that the sale price was [ | than its original bid price because the market 
was “unusually tight” at the time of the sale, Commerce Memorandum: Verification of LIASA (July 30, 1998), Conf. 
Doc. 75, at 6-7, is apparently contradicted by other evidence on the record indicating that the market was softening, 
American Silicon’s Brief at 28 (citing Plaintiff's August 10 Rebuttal Factual Submission at Exhibit 1, Conf. Doc. 83 and 
Plaintiff's August 17 Rebuttal Factual Submission at Exhibit 2, Conf. Doc. 84). However, since Commerce determined 
that a commercially competitive price was not necessarily a primary concern in a test sale and discounted its impor- 
tance in evaluating whether the transaction at issue was bona fide, this discrepancy does not prove that Commerce’s 
decision is unsupported by substantial evidence. 
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present case there is no clear record evidence that the method of ship- 
ment was selected for any reason relating to the administrative review. 
Moreover, in this case there is no evidence that LIASA played a role in 
setting the delivery terms, and LIASA asserts that it merely accepted 
the terms requested by the buyer. See Commerce Memorandum: Verifi- 
cation of LIASA (July 30, 1998), Conf. Doc. 75, at 8. Although the meth- 
od of shipment may be unusual for the silicon metal industry, there is no 
evidence that there was an improper purpose behind this aspect of the 
sale. 

Commerce also found that “the fact that the buyer did not issue a pur- 
chase order until after LIASA had shipped the subject merchandise is 
not such a significant deviation from typical commercial practice as to 
call into question, inter alia, the commercial reasonableness of the 
transaction.” Final Results, 64 Fed. Reg. at 6317. Commerce stated that 
this was especially true “in light of the U.S. customer’s operating sched- 
ule between the time the purchase order was generated and issued.” Jd. 
American Silicon’s only argument against Commerce’s rationale is that 
“i]t does not explain why it was necessary for [the purchaser] to take 
the extraordinary step of purchasinga | ] of silicon metal from LIASA at 
a time when it was unable to follow its normal purchasing procedures 
(and its supplier’s normal sales procedures).” American Silicon’s Brief 
at 37. In the absence of other evidence, there is nothing about this devi- 
ation from LIASA’s normal business practice which suggests that the 
sale was not bona fide. 

Finally, none of the facts which American Silicon alleges that Com- 
merce failed to consider undermine the reasonableness of Commerce’s 
determination. First, there was nothing unlawful or improper in the 
parties’ discussions of the dumping margin and the potential applicabil- 
ity of legal exemptions. Second, the fact that the buyer had entered into 
an exclusive supply contract with another silicon metal producer before 
it ordered the test shipment from LIASA appears to support Com- 
merce’s conclusion as much as it may detract from it. As LIASA argued 
in its defendant-intervenor brief, since the delivery date of its shipment 
was just before the contract with the other supplier was to take effect, 
the buyer may have timed delivery to avoid a possible conflict with its 
other supplier. LIASA’s Response in Opposition to Plaintiff's Motion for 
Judgment on the Agency Record at 11-12. Aside from this, if one accepts 
that the buyer was only purchasing this |[ ] amount of silicon from LIASA 
to test its quality, it is largely irrelevant that it had already arranged for 
another producer to supply its needs for the near future. Third, the dif- 
ference between the price LIASA charged for the test sale [ ] and the 
price it stated in its bid to supply all of the buyer’s silicon metal needs for 
the coming year [ ] is insignificant since, as previously discussed, Com- 
merce accepted testimony that price is not necessarily a primary consid- 
eration in the context of a test sale. The Court also notes that although 
the price difference is high when stated as a percentage, it is actually 
only [ ]. Moreover, the cost of this sale, including shipping, was only [ ]. It 
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may be unreasonable for a manufacturer to pay this unit price when 
contracting for a year’s supply, but for asingle [ | sale this is a minor cost 
for a large buyer such as the one involved here. 

With regard to American Silicon’s argument that Commerce’s deci- 
sion is inconsistent with the agency’s precedent of excluding sales made 
under similar circumstances as in Carbon Steel Plate from Romania, the 
Court finds that Commerce adequately distinguished the instant case 
from its previous decisions. In Carbon Steel Plate from Romania, Com- 
merce found that the sale was not bona fide based on a number of fac- 
tors, only a few of which are present in this transaction, namely the 
timing of the sale, the high cost of shipment, and the quantity sold. In 
the Final Results, Commerce has distinguished these cases based on the 
fact that in Carbon Steel Plate from Romania it was admitted that the 
merchandise was shipped by air freight to ensure that it entered the 
United States within the period of review. In the instant case, Com- 
merce observed that the shipment arrived a number of months prior to 
the end of the review period, and although it arrived just in time to quali- 
fy LLASA for a new shipper review, LIASA never requested this review, 
nor is there any evidence that it contemplated doing so. Moreover, as 
previously noted, there is no evidence contradicting LIASA’s claim that 
the U.S. buyer requested the mode of shipment and LIASA merely com- 
plied with its request. Also, as discussed above, the quantity purchased 
was consistent with this being a test sale. Commerce has also distin- 
guished these cases based on the fact that LIASA’s U.S. customer was an 
end-user of the silicon metal and did not resell the merchandise at a loss, 
which was a primary factor leading to Commerce’s conclusion that the 
sale in Carbon Steel Plate from Romania was not bona fide. As the two 
administrative review determinations have been adequately distin- 
guished, Commerce’s conclusion is not inconsistent with the agency’s 
precedent and is thereby in accord with principles of administrative law. 
See Citrosuco Paulista, S.A. v. U.S., 12 CIT 1196, 1209, 704 F Supp. 
1075, 1088 (1988) (“[A]n agency must either conform itself to its prior 
decisions or explain the reasons for its departure.”) quoted in Queen’s 
Flowers de Columbia v. United States, 21 CIT 968, 976, 981 F Supp. 617, 
625 (1997). 

Thus, for the foregoing reasons and as previously announced at the 
conclusion of oral argument in this action, American Silicon’s motion is 
denied and the Final Results are sustained as to LIASA. 


II. MOTION OF ELETROSILEX 


Eletrosilex was another Brazilian silicon metal producer involved in 
the sixth administrative review. On September 22, 1997, Commerce 
sent Eletrosilex an initial antidumping questionnaire, and after analyz- 
ing Eletrosilex’s responses, Commerce issued a supplemental question- 
naire on March 24, 1998. Eletrosilex responded promptly, but after 
analyzing this information, Commerce concluded that additional infor- 
mation was still needed on certain topics. A second supplemental ques- 
tionnaire was issued on June 29, 1998, and a third was issued on July 6, 
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1998. Both supplemental questionnaires required responses within one 
week due to Commerce’s statutory deadline of July 30, 1998, for filing 
its preliminary results. Eletrosilex did not submit responses to either re- 
quest. On July 7, 1998, counsel of record for Eletrosilex informed Com- 
merce that Eletrosilex was in the process of being acquired. 
Subsequently, on July 20, 1998, counsel informed Commerce that be- 
cause of management reviews and changes in staffing Eletrosilex was 
not able to respond in a timely manner to the June 29 and July 6 ques- 
tionnaires. 

In the preliminary results, Commerce concluded, pursuant to section 
782(e) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1677m(e), that 
“while Eletrosilex data is incomplete for certain elements of the calcula- 
tion, nevertheless the Department has enough data on the record to rea- 
sonably calculate a dumping margin.” Silicon Metal from Brazil: 
Preliminary Results of Antidumping Duty Administrative Review, 
63 Fed. Reg. 42,001, 42,007 (Aug. 6, 1998). In order to make this calcula- 
tion, Commerce relied on partial facts available®, and used an adverse 
inference’ in applying those facts. Id. Commerce determined that the 
adverse inference was appropriate because: 


In the past, Eletrosilex has demonstrated an understanding for re- 
quests of additional information by the Department. In this review 
Eletrosilex responded on April 10, 1998, to the Department’s 
March 24, 1998 supplemental questionnaire. However, its failure to 
provide responses to our other supplemental questionnaires (i.e. 


dated June 29 and July 6, 1998) despite numerous opportunities to 
do so constitutes a failure to cooperate to the best of its ability with 
respect to our requests for information. 


Id. (citation omitted). Thus, using adverse partial facts available, Com- 


merce calculated a dumping margin of 33.11 percent for Eletrosilex. Id. 
at 42008. 


Commerce then issued its Final Results in which it “determined that 
Eletrosilex’s questionnaire responses on the record are insufficient for 
purposes of conducting a margin analysis.” Silicon Metal from Brazil: 
Notice of Final Results of Antidumping Duty Administrative Review, 
64 Fed. Reg. 6305, 6310 (Feb. 9, 1999). After repeating its preliminary 
conclusion that Eletrosilex had failed to cooperate to the best of its abili- 
ty, Commerce concluded that total adverse facts available should be 
used as the basis for Eletrosilex’s dumping margin and imposed “the 


6 Generally, Commerce uses partial facts available only to fill “gaps in the record due to deficient submissions or 
other causes.” Statement of Administrative Action accompanying the Uruguay Round Agreements Act, H.R. Rep. No. 
103-826, at 656, 869 (1994) (“SAA”). Pursuant to 19 U.S.C. § 1677m(d)-(e), when a party's response to a request for 
information is deficient and certain requirements, discussed infra p. 21-22, are not met Commerce may disregard the 
information that was submitted and use total, as opposed to partial, facts available 


‘ An adverse inference is applied when a party has not acted to the best of its ability to comply with requests for 
information. See 19 U.S.C. § 1677e(b). The adverse inference is intended to “ensure that the party does not obtain a 
more favorable result by failing to cooperate than if it had cooperated fully.” SAA at 870. In applying an adverse infer 
ence, Commerce may rely on information from “(1) the petition, (2) a final determination in the investigation under 
this subtitle, (3) any previous review under section 1675 of this title or determination under section 1675b of this title, 
or (4) any other information placed on the record.” See 19 U.S.C. § 1677e(b). If an adverse inference is not warranted, 
“the facts available are information or inferences which are reasonable to use under the circumstances.” SAA at 869 
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highest rate calculated for any respondent in any segment of this pro- 
ceeding,” 93.20 percent. Jd. at 6311. 

Eletrosilex subsequently filed the present action alleging on several 
grounds that Commerce’s determination is contrary to law and not sup- 
ported by substantial evidence on the record. Brief of Plaintiff Eletrosi- 
lex S.A. in Support of Motion for Judgment Upon the Agency Record 
(“Eletrosilex’s Brief”) at 8. 


ALLEGATIONS 


First, Eletrosilex alleges that Commerce violated this Court’s hold- 
ings in Borden Inc. v. United States, 22 CIT____, 4 F Supp. 2d 1221 
(1998), opinion after remand, 22 CIT , Slip. Op. 98-167 (Dec. 16, 
1998), aff'd sub nom. Flli De Cecco di Filippo Fara S. Martino S.p.A. v. 
United States, __ F3d____, No. 99-1318 (Fed. Cir. June 16, 2000), and 
Ferro Union, Inc. v. United States, 23 CIT____, 44 F Supp. 2d 1310 
(1999), opinion after remand, 23 CIT____, 74 F Supp. 2d 1289 (1999), 
which require it to “make and articulate a finding that the party willing- 
ly or deliberately chose not to supply the requested information when it 
was able to do so” before using adverse facts available. Eletrosilex’s 
Brief at 7. Eletrosilex alleges that Commerce “articulated no reason for 
believing that Eletrosilex was able to comply but willfully chose not to do 
so”, but “merely recited the statutory standard that Eletrosilex ‘did not 
act to the best of its ability’”. Id. at 12. 

Second, Eletrosilex contends that Commerce erred in finding that the 
record was so incomplete that it could not be used to calculate a margin. 
Eletrosilex asserts that none of the factors cited by Commerce as the ba- 
sis for this conclusion are persuasive. 


Commerce’s lead factor was that Eletrosilex’s “failure to provide 
certain sales documentation” rendered Commerce unable to deter- 
mine whether Eletrosilex’s sales should be calculated as EP (Ex- 
port Price) or CEP (Constructed Export Price) sales. In fact, 
however, Eletrosilex had provided to Commerce all of its sales docu- 
mentation in its responses to the [initial] Questionnaire and [first] 
Supplemental Questionnaire. Moreover, Eletrosilex’s U.S. sales in 
this review were made entirely consistent with its sales in other ad- 
ministrative reviews in which Commerce determined that they 
were EP sales. 


Commerce’s second factor was the failure of Eletrosilex to provide a 
1997 financial statement, which assertedly prevented Commerce 
from ascertaining whether “reported depreciation expenses” were 
tied to its fixed assets as reported in the 1996 and 1997 financial sta- 
tements. But, Commerce noted that it did have Eletrosilex’s sub- 
mission of its 1996 financial statement, which permitted 
Commerce to make the assessment for the first six months of the 
period of review. That is sufficient data to assure that there is a con- 
sistency between the reported costs and public documents where 
the period of review, as here, consists of six-month periods in con- 
secutive calendar years. 
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The other factors specified by Commerce relate only to refinements 
to the data which Eletrosilex had submitted in detail earlier in the 
investigation. The information was voluminous in comparison to 
the refinements sought by Commerce, and was sufficiently com- 
plete that Commerce was able to make a margin calculation in the 
Preliminary Results through the use of partial facts available. 


Id. at 18-19 (citations omitted) (footnotes omitted). 

Finally, Eletrosilex asserts that Commerce failed to demonstrate that 
the facts available margin it applied to Eletrosilex is reliable and rele- 
vant. See id. at 14-15 (citing Ferro Union, supra, 44 F Supp. 2d at 
1334~—35 (1999)). Eletrosilex contends that the only justification Com- 
merce provided for the surrogate margin was that it was “sufficiently 
adverse to induce Eletrosilex’s full cooperation in future reviews.” Jd. at 
15 (quoting Final Results, 64 Fed. Reg. at 6307). Eletrosilex also alleges 
that there is evidence on the record indicating that the surrogate margin 
is not reliable or relevant. Specifically, Eletrosilex notes that it was cal- 
culated based on sales that occurred in 1990; the respondent for whom 
the rate was originally calculated had not sold its product in the United 
States during the five years prior to this review; and the margin is incon- 
sistent with margin calculations for Brazilian silicon metal producers, 
including Eletrosilex, in recent reviews. Id. at 15-16. 


DISCUSSION 
The Court first considers whether Commerce made the necessary 


findings required by statute and the Court’s prior opinions before using 
adverse facts available to determine a dumping margin for Eletrosilex. 
Pursuant to 19 U.S.C. § 1677e(a), Commerce may use facts available to 
determine a dumping margin if it finds that 


(1) necessary information is not available on the record, or 
(2) an interested party or any other person- 

(A) withholds information that has been requested by the 
administering authority or the Commission under this sub- 
title, 

(B) fails to provide such information by the deadlines for sub- 
mission of the information or in the form and manner re- 
quested, subject to subsections (c)(1) and (e) of section 1677m 
of this title, 

(C) significantly impedes a proceeding under this subtitle, or 

(D) provides such information but the information cannot be 
verified as provided in section 1677m(i) of this title, 


Once Commerce determines that the use of facts available is appropri- 
ate under 19 U.S.C. § 1677e(a), it may, pursuant to 19 U.S.C. § 1677e(b), 
use an adverse inference when applying facts available if it “finds that 
an interested party has failed to cooperate by not acting to the best of its 
ability to comply with a request for information”. 

The Court has examined the requirements of 19 U.S.C. § 1677e(b) 
in several recent decisions. In Borden Inc. v. United States, supra, 
4 F Supp. 2d 1221 (1998), Commerce applied total adverse facts avail- 
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able to Flli De Cecco di Filippo Fara San Martino S.p.A. (“De Cecco”) 
based on its “failure to provide complete and accurate information in a 
timely manner and its failure to clarify inconsistencies in its submis- 
sions to the record”. Jd. at 1246 (quoting Certain Pasta from Italy, 61 
Fed. Reg. 30,326, 30,329 (June 14, 1996)). The Court held that Com- 
merce, in attempting to justify its use of adverse facts available, “simply 
repeated its 19 U.S.C. § 1677e(a)(2)(B) finding, using slightly different 
words” and “did not make the required additional finding that De Cecco 
had failed to act to the best of its ability.” Jd. (emphasis in original). 
Moreover, the Court observed that “Commerce has articulated no rea- 
son for finding De Cecco’s failure was an unwillingness, rather than 
simply an inability, to cooperate”. Id. at 1247. 

Similarly, in Ferro Union, Inc. v. United States, supra, 44 F. Supp. 2d 
1310 (1999), Commerce applied total adverse facts available to respon- 
dent Saha Thai after finding that it “significantly impeded the review” 
by failing to identify various affiliated companies. Jd. at 1330 (quoting 
Certain Welded Carbon Steel Pipes and Tubes from Thailand, 62 Fed. 
Reg. 53,808, 53,809 (Oct. 16, 1997)). Here again, the Court found that 
Commerce had merely “repeated its 19 U.S.C. § 1677e(a)(2)(C) finding 
to determine that Saha Thai’s responses evince an inability to comply to 
the best of its ability, pursuant to 19 U.S.C. § 1677e(b).” Jd. at 1329. 
Thus, the Court held that “Commerce is obliged to explain why it con- 
cluded that a party failed to comply to the best of its ability prior to ap- 
plying adverse facts, and it did not do so here.” Jd. at 1331. 

Most recently, in Mannesmannrohren-Werke AG v. United States, 
___CIT____, 77 F. Supp. 2d 1302 (1999), Commerce applied adverse 
facts available after finding that the respondent failed to respond to part 
of one questionnaire and provided inaccurate information in another re- 
sponse. Jd. at 1315. Once again, the Court noted that “failure to respond 
is only a basis for using ‘facts available’” and concluded that “without an 
additional finding that this failure to respond was because Mannes- 
mann ‘failed to cooperate by not acting to the best of its ability’ * * * 
19 U.S.C. § 1677e(b) prohibits Commerce from applying an adverse in- 
ference.” Id. (citations omitted). 

In the instant case, Commerce based its decision to apply adverse 
facts available to Eletrosilex on the grounds that 


Eletrosilex responded only partially to one supplemental question- 
naire and failed to respond altogether to two additional supplemen- 
tal requests for information, which prevented the Department 
from making critical decisions involving the calculation of Eletrosi- 
lex’s dumping margin. Accordingly, Eletrosilex did not comply with 
the request for information and thus, under section 776(b) of the 
Act, an adverse inference is warranted. 


Final Results, 64 Fed. Reg. at 6306. Commerce also referenced a later 
section of the Final Results and an intra-agency memo regarding the ap- 
plication of facts available to Eletrosilex. See id. The reasoning in these 
sections is essentially the same, although Commerce additionally notes 
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that Eletrosilex has a past history of complying with requests for infor- 
mation, and had “numerous opportunities” to respond in this instance. 
Id. at 6310. See also Commerce Memorandum: Application of Facts 
Available for Eletrosilex (Feb. 2, 1999) (“February 1999 Facts Available 
Memo”), Conf. Doc. 95, at 5. 

Commerce cited the company’s past history of compliance and re- 
peated failure to respond in support of its application of adverse facts 
available presumably because it shows that Eletrosilex was familiar 
with the procedure in dumping reviews and understood what it was re- 
quired to do. However, it does not follow that simply because Eletrosilex 
was able to respond to prior questionnaires it was also able to respond to 
the June 29 and July 6, 1998, questionnaires at issue here. Moreover, 
when viewed in light of Eletrosilex’s notification to Commerce that “it is 
undergoing top to bottom management reviews, and because of changes 
in staffing, it is not able to respond in a timely manner” Eletrosilex’s his- 
tory of compliance actually supports its claim that it was unable to 
respond in this instance. Commerce Memorandum: Eletrosilex’s Sup- 
plemental Questionnaire Responses (July 20, 1998), Conf. Doc. 67 (em- 
phasis added). See also Commerce Memorandum: Eletrosilex’s 
Supplemental Questionnaires (July 7, 1998), Conf. Doc. 60.8 

The Court recognizes that Commerce has also cited Eletrosilex’s “nu- 
merous opportunities” to respond as additional support for its decision 
to apply adverse facts available. See Final Results, 64 Fed. Reg. at 6310. 
However, this too is not probative of Eletrosilex’s ability to respond. 
Furthermore, it is not clear that the “numerous opportunities” were 
meaningful opportunities to respond given the fact that the question- 
naires required responses within a week and the review ended on July 
30, 1998. 

Commerce has not made the necessary finding that Eletrosilex failed 
to respond fo the best of its ability. After reviewing Commerce’s reason- 
ing, the Court concludes that the primary basis for its determination 
was the mere fact that Eletrosilex failed to respond to the two supple- 
mental questionnaires. As previously noted in Borden and Mannes- 
mannrohren-Werke, supra, this is only a recitation of the standard for 
the application of facts available under 19 U.S.C. § 1677e(a)(2)(B) and is 
inadequate justification for making an adverse inference pursuant to 
19 U.S.C. § 1677e(b). Accordingly, the Court remands this issue for re- 


5 Commerce did not give adequate consideration to Eletrosilex’s claim that management and staffing changes ren 
dered it unable to respond. While Eletrosilex’s claimed inability is acknowledged on page two of the February 1999 
Facts Available Memo, Conf. Doc. 95, the only place in the administrative record where Commerce considered the merit 
of this claim is on page two of the July 30, 1998, Commerce Memorandum: Application of Facts Available Due to Failure 
of Eletrosilex to Respond to Two Departmental Supplemental Questionnaires, Conf. Doc. 68, where Commerce merely 
concluded that “Eletrosilex’s assertion * * * is not a sufficient justification for not supplying the information” without 
providing any factual or reasoned basis for this conclusion 

Additionally, Commerce and defendant-intervenors American Silicon, argue, post hoc, that Eletrosilex made a busi- 
ness decision not to respond to the supplemental questionnaires and did not act to the best of its ability. See Defendant's 
Memorandum in Opposition to Plaintiffs’ Motions for Judgment Upon the Agency Record (“Commerce's Brief”) at 
9-10; Defendant-intervenors’ Brief in Opposition to Plaintiff Eletrosilex’s Motion for Judgement on the Agency Re 
cord at 11. However, the Court “must evaluate the validity of an agency decision on the basis of the reasoning presented 
in the decision itself” and shall not permit “‘post hoc rationalizations’ of counsel [to] supplement or supplant the ratio- 
nale or reasoning of the agency.” Hoogovens Staal BV v. United States, 24 CIT____, 86 F. Supp. 2d 1317, 1331 (2000) 
(quoting FPC v. Texaco, Inc., 417 U.S. 380, 397 (1974)) 
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consideration and instructs Commerce to reopen the administrative re- 
cord and collect additional evidence concerning Eletrosilex’s claimed 
inability to respond to the supplemental questionnaires. 

Next, the Court considers whether it was appropriate for Commerce 
to resort to total, as opposed to partial, facts available in determining a 
dumping margin for Eletrosilex. Pursuant to 19 U.S.C. § 1677m(e), 
Commerce “shall not decline to consider information that is submitted 
by an interested party and is necessary to the determination but does 
not meet all the applicable requirements” provided that 


(1) the information is submitted by the deadline established for 
its submission, 

(2) the information can be verified, 

(3) the information is not so incomplete that it cannot serve as a 
reliable basis for reaching the applicable determination, 

(4) the interested party has demonstrated that it acted to the best 
of its ability in providing the information and meeting the require- 
ments established by the administering authority or the Commis- 
sion with respect to the information, and 

(5) the information can be used without undue difficulties. 


Id. In the Final Results, Commerce determined that Eletrosilex failed to 
satisfy the third, fourth and fifth requirements and as a result concluded 
that a reliable margin could not be calculated based on the submitted 
information. See 64 Fed. Reg. at 6310. As previously stated, the Court is 
remanding the question of whether Eletrosilex acted to the best of its 
ability. Since this question also bears on the issue of whether it was ap- 
propriate for Commerce to resort to total facts available, the Court re- 
mands this issue for reconsideration as well. 

Finally, the Court considers whether Commerce erred in its selection 
of a surrogate dumping margin to apply to Eletrosilex. Pursuant to 
19 US.C. § 1677e(c), Commerce must, “to the extent practicable, cor- 
roborate [secondary] information from independent sources that are 


reasonably at [its] disposal.”? Recently, the Federal Circuit Court of Ap- 
peals stated 


It is clear from Congress’s imposition of the corroboration require- 
ment in 19 U.S.C. § 1677e(c) that it intended for an adverse facts 
available rate to be a reasonably accurate estimate of the respon- 
dent’s actual rate, albeit with some built-in increase intended as a 
deterrent to non-compliance. Congress could not have intended for 
Commerce’s discretion to include the ability to select unreasonably 


high rates with no relationship to the respondent’s actual dumping 
margin. 


Filli De Cecco di Filippo Fara S. Martino S.p.A. v. United States, —__ 

F3d__, No. 99-1318, slip op. at 9-10 (Fed. Cir. June 16, 2000). 
Previously, in Ferro Union, Inc. v. United States, supra , 44 F. Supp. 2d 

1310 (1999), the court held that “[iJn order to comply with the statute 


9 This statute was amended to include the corroboration requirement pursuant to the Uruguay Round Agreements 
Act, Pub. L. No. 103-465, § 231(c), 108 Stat. 4809, 4896-97 (1994). 
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and the SAA’s statement that corroborated information is probative in- 
formation, Commerce must assure itself that the margin it applies is 
relevant, and not outdated, or lacking a rational relationship to [the re- 
spondent].” Jd. at 1335. In that case, Commerce applied a surrogate 
margin that was calculated for another producer eight years prior to the 
period of review at issue. See id. This was done in spite of the fact that 
Commerce had other margins at its disposal which had been calculated 
for the respondent in prior administrative reviews. See id. The court 
found that “Commerce did not elaborate on why the 1987-88 Thai 
Union margin was more probative than other Saha Thai margins, other 
than the fact that the Thai Union margin was higher.” Jd. Accordingly, 
the court remanded the action to Commerce, inter alia, “to corroborate 
the dumping margin by showing the relevance of a particular margin 
and why it may be reliably applied to Saha Thai.” Jd. at 1336. 

In the instant case, Commerce has followed the same practice that the 
court rejected in Ferro Union. Once again, Commerce has merely as- 
sumed that a prior calculated margin was relevant and reliable. Al- 
though Commerce stated that it “will consider information reasonably 
at its disposal as to whether there are circumstances that would render a 
margin irrelevant” and “[w]here circumstances indicate that the se- 
lected margin is not appropriate as adverse [facts available], the Depart- 
ment will disregard the margin and determine an appropriate margin,” 
there is no evidence that it performed such an analysis. Final Results 
64 Fed. Reg. at 6307, 6309-11. The only reason Commerce gave for se- 
lecting the 93.20 percent surrogate margin was “because we find that 
this rate is sufficiently adverse to induce Eletrosilex’s full cooperation in 
future reviews.” Final Results, 64 Fed. Reg. at 6307. Therefore, if on re- 
mand Commerce determines that it must use total facts available, it is 


instructed to explain the reliability and relevancy of the margin it se- 
lects.!° 


CONCLUSION 


For the foregoing reasons, the Final Results are sustained as to LIA- 
SA and remanded as to Eletrosilex for reconsideration and further pro- 
ceedings consistent with this Opinion. Commerce shall have 90 days to 
submit its remand determination. The parties shall then have 30 days to 
submit comments on the remand determination. Any rebuttal com- 
ments shall be submitted within 15 days thereafter. 


10 In its brief, Commerce attempts, post hoc, to demonstrate the relevance and reliability of the surrogate margin 
See Commerce’s Brief at 13. However, the Court evaluates Commerce's decision based only on the reasoning presented 
in the decision itself. See Hoogovens Staal BV v. United States,24CIT___, 86 F. Supp. 2d 1317, 1331 (2000). Moreover, 
the Court is not persuaded by Commerce's argument that the 93.20 margin is relevant because best information avail- 
able (“BLA”) margins over 90 percent were assigned to respondents for periods of review prior to January 1, 1995, the 
effective date of the Uruguay Round Agreements Act (“URAA”), which imposed the corroboration requirement. See 
Commerce’s Brief at 13 (noting prior instances where Commerce imposed a margin over 90 percent); Ferro Union, 
supra, at 1333 (explaining the corroboration requirement of URAA). Such reasoning, if accepted, would permit Com- 
merce to avoid the corroboration requirement of the URAA by imposing facts available margins consistent with the 
BIA margins used in reviews prior to 1995, when the corroboration requirement first went into effect. Because Com- 


merce’s argument that the surrogate margin bears a rational relationship to Eletrosilex is based on the same reason- 
ing, the Court considers it equally unpersuasive. 
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(Slip Op. 00-85) 


TURTLE ISLAND RESTORATION NETWORK, A CALIFORNIA NONPROFIT CORP, 
Topp STEINER, THE AMERICAN SOCIETY FOR THE PREVENTION OF 
CRUELTY TO ANIMALS, A NEW YORK NONPROFIT Corp, THE HUMANE 
SOCIETY OF THE UNITED STATES, A DELAWARE NONPROFIT CORP, AND THE 
SIERRA CLUB, A CALIFORNIA NONPROFIT CORP, PLAINTIFFS v. ROBERT L. 
MALLETT, ACTING SECRETARY OF COMMERCE, MADELEINE ALBRIGHT, 
SECRETARY OF STATE, LAWRENCE H. SUMMERS, SECRETARY OF TREASURY, 
DAvIp B. SANDALOW, ASSISTANT SECRETARY OF STATE FOR THE BUREAU OF 
OCEANS AND INTERNATIONAL ENVIRONMENTAL AND SCIENTIFIC AFFAIRS, 
PENELOPE D. DALTON, ASSISTANT ADMINISTRATOR FOR FISHERIES, 
NATIONAL MARINE FISHERIES SERVICE AND ALAN P. LARSON, UNDER 
SECRETARY OF STATE FOR ECONOMIC, BUSINESS AND AGRICULTURAL 
AFFAIRS, DEFENDANTS, AND NATIONAL FISHERIES INSTITUTE, INC., 
INTERVENOR-DEFENDANT 


Court No. 98-09-02818 


[Upon entry of final judgment, plaintiffs’ application for award of attorneys’ fees de- 
nied. | 


(Dated July 19, 2000) 


Legal Strategies Group (Joshua R. Floum) for the plaintiffs. 

David W. Ogden, Acting Assistant Attorney General, and Lois J. Schiffer, Assistant At- 
torney General; David M. Cohen, Director, Commercial Litigation Branch, Civil Division 
(Lucius B. Lau) and Environment and Natural Resources Division, Wildlife and Marine 
Resources Section (Jean E. Williams and Jane P Davenport), U.S. Department of Justice; 
andJay S. Johnson, Deputy General Counsel, National Oceanic and Atmospheric Admin- 
istration, U.S. Department of Commerce; and Office of the Legal Advisor, U.S. Depart- 
ment of State (Violanda Botet), of counsel, for the defendants. 

Garvey, Schubert & Barer (Eldon V.C. Greenberg) for the intervenor-defendant. 


OPINION 


AQUILINO, Judge: The plaintiffs request that the court enter final 
judgment in conformity with its slip op. 99-32, filed herein sub nom. 
Earth Island Institute v. Daley!, and which hereby is incorporated by 
reference in this opinion. The plaintiffs also have interposed an applica- 
tion for award of attorneys’ fees, costs and expenses pursuant to the 
Equal Access to Justice Act (““EAJA”), 28 U.S.C. §2412. 

The defendants and intervenor-defendant do not oppose entry of 
judgment, but the government does object to any award of fees etc. 


I 


As discussed hereinafter, an application made pursuant to EAJA re- 
quires the court to revisit the merits of the underlying case. Here, the 


123 CIT , 48 FSupp.2d 1064 (1999). Pursuant to formal motion, Turtle Island Restoration Network has sup- 
planted Earth Island Institute as the first named plaintiff [cf. Declaration of Todd Steiner in Support of Plaintiffs’ Ap- 
plication for Attorneys’ Fees, Costs and Expenses, para. 3 (May 2, 2000)], while the names of the individuals currently 


occupying the U.S. government offices impleaded as defendants have been substituted in the above caption of this case 
in accordance with CIT Rule 25(d) 
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primary object of plaintiffs’ Complaint for Declaratory Judgment, Re- 
view of Agency Action, Mandamus and Injunctive Relief has been the 
Department of State’s Revised Notice of Guidelines for Determining 
Comparability of Foreign Programs for the Protection of Sea Turtles in 


Shrimp Trawl Fishing Operations”, which announced that the Depart- 
ment was reinstating 


its determination that the harvesting of shrimp with TEDs does not 
adversely affect sea turtle species and that TED-caught shrimp is 
therefore not subject to the import prohibition created by Section 
609(b)-(1). * * * [H]owever, the Department * * * has decided to es- 
tablish several conditions and incentives relating to the importa- 
tion of such shrimp that are intended to address concerns that have 
been raised about the effect of this determination on the conser-va- 
tion of sea turtle species.? 


Those concerns were stated to be that foreign harvesters will fraudu- 
lently claim that shrimp have been harvested with TEDs, that foreign 
nations which have established regulatory programs comparable to the 
U.S. program will abandon or limit them so that only trawlers harvest- 
ing shrimp for export to the United States will actually employ TEDs, 
and that other nations which may be considering the adoption of sucha 
program may opt instead for equipping only those vessels trawling for 
shrimp for the American market. See 63 Fed.Reg. at 46,095. 

Following publication in Geneva of the WTO Appellate Body’s report, 
and just before this court’s slip op. 99-32 was handed down, the Depart- 
ment of State issued its Notice of Proposed Revisions to Guidelines for 
the Implementation of Section 609 of Public Law 101-162 Relating to the 
Protection of Sea Turtles in Shrimp Trawl Fishing Operations*, advis- 
ing, among other things, that on 


November 25, 1998, the United States announced its intention to 
implement the recommendations and rulings of the DSB in a man- 
ner whichis consistent not only with U.S. WTO obligations, but also 
with the firm commitment of the United States to the protection of 
threatened and endangered species, including sea turtles. 


263 Fed.Reg. 46,094 (Aug. 28, 1998)[referred to hereinafter as “1998 Revised Guidelines” |. As outlined in slip op. 
99-32, those guidelines issued in the aftermath of a report of a panel of the Dispute Settlement Body (“DSB”) of the 
World Trade Organization (“WTO”) sub nom. United States—Import Prohibition of Certain Shrimp Products, WT 
DS58/R (15 May 1998), and during an appeal therefrom by the United States to that organization’s Appellate Body, 
which issued its decision on October 12, 1998 viz. United States—Import Prohibition of Certain Shrimp and Shrimp 
Products Report of the Appellate Body, WT/DS58/AB/R. See Defendants’ Public Appendix 3, Defendants’ Response in 


Opposition to Plaintiffs’ Application for Attorneys’ Fees, Costs and Expenses [cited infra as “Defendants’ Opposition 
to Fees” ]. 


363 Fed.Reg. at 46,095. The acronym “TEDs” refers to various turtle excluder devices. See generally Earth Island 
Institute v. Christopher, 19 CIT 1461, 1463 and 913 FSupp. 559, 563, n. 1 (1995), and references cited therein. For more 
recent developments, see, for example, Department of Commerce, National Oceanic and Atmospheric Administration, 
Endangered and Threatened Wildlife; Sea Turtle Conservation Requirements, 65 Fed.Reg. 17,852 (April 5, 2000). 

The statute cited is Pub.L.No. 101-162, §609, 103 Stat. 988, 1037-38 (1989), which is codified at 16 U.S.C. § 1537 
note and reprinted in full in slip op. 99-32, 23CIT at___, 48 FSupp.2d at 1066-67, and which will be referred to as 
“section 609”. 


464 Fed.Reg. 14,481 (March 25, 1999) [referred to hereinafter as “March 1999 Notice of Revisions”). 
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64 Fed.Reg. at 14,481. This notice then summarized the findings of the 
Appellate Body report and offered responses on the part of the United 
States as follows: 


(1) WTO Finding: While Section 609 requires as a condition of 
certification that foreign programs for the protection of sea turtles 
in the course of shrimp trawl fishing be comparable to the US. 
program, the practice of the Department of State in making certifi- 
cation decisions was to require foreign programs to be essentially 
the same as the U.S. program. In assessing foreign programs, the 
Department * * * should be more flexible in making such deter- 
minations and, in particular, should take into consideration differ- 
ent conditions that may exist in the territories of those other 
nations. 

Analysis: * * * [T]he proposed revisions to the guidelines make 
clear that the Department of State will fully consider any evidence 
that another nation may present that its program to protect sea 
turtles in the course of shrimp trawl fishing is comparable to the 
U.S. program. In reviewing such evidence, the Department will 
take into account any demonstrated differences in foreign shrimp 
fishing conditions, to the extent that such differences may affect 
the extent to which sea turtles are subject to capture and drowning 
in the commercial shrimp trawl fisheries. The Department will also 
take such differences into account in making related determina- 
tions under Section 609. 

(2) WTO Finding: The certification process under Section 609 is 
neither transparent nor predictable and denies to exporting na- 
tions basic fairness and due process. There is no formal opportunity 
for an applicant nation to be heard or to respond to arguments 
against it. There is no formal written, reasoned decision. But for no- 
tice in the Federal Register, nations are not notified of decisions spe- 
cifically. There is no procedure for review of, or appeal from, a denial 
of certification. 

Analysis: * * * [T]he proposed revisions to the guidelines insti- 
tute a broad range of procedural changes in the manner in which 
the Department of State will make certification decisions under 
Section 609. The intention is to create a more transparent and pre- 
dictable process for reviewing foreign programs and for making de- 
cisions on certifications and other related matters. The proposed 
revisions ensure that the governments of harvesting nations will be 
notified on a timely basis of all pending and final decisions and are 
provided a meaningful opportunity to be heard and to present any 
additional information relevant to the certification decision. The 
governments of harvesting nations that are not granted a certifica- 
tion shall receive a full explanation of the reasons that the certifica- 
tion was denied. Steps that the government must take to receive a 
certification in the future shall be clearly identified. * * * 

(3) WTO Finding: At the time the WTO complaint arose, the 
United States did not permit imports of shrimp harvested by ves- 
sels using TEDs comparable in effectiveness to those used in the 
United States, unless the harvesting nation was certified pursuant 
to Section 609. In other words, shrimp caught using methods iden- 
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tical to those employed in the United States had been excluded from 
the United States market solely because they had been caught in 
waters of uncertified nations. 

Analysis: * * * [T]he Department of State modified its imple- 
menting Guidelines on August 28, 1998 to allow the importation of 
shrimp harvested by vessels using TEDs, even if the exporting na- 
tion is not certified pursuant to Section 609. This policy had, in fact, 
been in place as of April 19, 1996, but had been overturned by a do- 
mestic court ruling that was subsequently vacated. The provisions 
of the August 28, 1998 Guidelines pertaining to the importation of 
such shrimp remain in effect. 

(4) WTO Finding: The United States failed to engage the nations 
that brought the complaint, as well as other WTO Members export- 
ing shrimp to the United States, in serious across-the-board negoti- 
ations, apart from negotiations on the Inter-American Convention 
for the Protection and Conservation of Sea Turtles, for the purpose 
of concluding agreements to conserve sea turtles before enforcing 
the import prohibition on those other Members. 

Analysis: As early as 1996, the United States proposed to govern- 
ments in the Indian Ocean region the negotiation of an agreement 
to protect sea turtles in that region, but received no positive 
response. In 1998, even before the WTO Appellate Body issued its 
report, the United States reiterated its desire to enter into such ne- 
gotiations with affected governments, including those that had 
brought the WTO complaint. During the summer of 1998, the 
United States informally approached several governments in the 
Indian Ocean region, as well as numerous non-governmental orga- 
nizations, in an effort to get such negotiations underway. On Octo- 
ber 14, 1998, following the issuance of the Appellate Body report, 
but before its adoption by the DSB, the Department of State formal- 
ly renewed this proposal to high-level representatives of the embas- 
sies of the four complainants in Washington, D.C., and delivered the 
same message to a wide range of nations in the Indian Ocean region 
through * * * embassies abroad. In each case, the United States pre- 
sented a list of “elements” that * * * could form the basis of such an 
agreement * * * [and] made clear the willingness of the United 
States to support the negotiating process in a number of ways. * * * 

(5) WTO Finding: As compared to the 14 nations of the Caribbe- 
an and western Atlantic that were initially affected by Section 609, 
the United States provided less technical assistance to those na- 
tions that first became affected by the law at the end of 1995 asa 
result of the decision of the U.S. Court of International Trade. 

Analysis: The United States has renewed, and hereby reiterates, 
its offer of technical training in the design, construction, installa- 
tion and operation of TEDs to any government that requests it. Any 
government that wants to receive such training need only make 
such a request to the United States in writing, through diplomatic 
channels. The United States will make every effort to meet such re- 
quests. Training programs will be scheduled on a first come, first 
served basis, although special efforts will be made to accommodate 
nations whose governments are making good faith efforts to adopt 
and maintain nation-wide TEDs programs and who have not pre- 
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viously received such training. In this way, the United States hopes 
to create an additional incentive in favor of such programs. 


Id. at 14,481-82 (emphasis in original). 

Nonetheless, this court was constrained to conclude in slip op. 99-32 
yet again that paragraph (1) of section 609(b) is specifically contingent 
upon the certification procedure established by section 609(b)(2), which 
offers the only congressionally-approved breaches of the embargo, ei- 
ther via subparagraphs (A) and (B) or through (C). Paragraphs (b)(1) 
and (b)(2) are pari materia; they cannot be read independently, or out of 
the context adopted by Congress, including section 609(a), to slow or 
stanch the extinction of species of sea turtles. And so long as the U.S. 
government reports that the “foundation of the U.S. program” contin- 
ues, with “limited exceptions”, to be that “all other commercial shrimp 
trawl vessels operating in waters subject to U.S. jurisdiction in which 
there is a likelihood of intercepting sea turtles must use TEDs at all 
times”, the catch of vessels equipped with TEDs from nations without 
such comparable foundation continues subject to embargo.° Whereup- 
on the court held in slip op. 99-32 that the part of the 1998 Revised 
Guidelines which constituted the decision to permit the importation of 
TED-caught shrimp from uncertified nations, on its face, was not in ac- 
cordance with section 609. But it also decided that, before any entry of 
judgment on plaintiffs’ motion herein, the court would await defen- 
dants’ annual report to Congress pursuant to section 609(b)(2), their re- 
port to the court on any responses to their March 1999 Notice of 
Revisions, and the presentment of evidence regarding the actual en- 
forcement of the 1998 Revised Guidelines, as well as of guidelines in ef- 
fect between April and November of 1996.® 


A 


Since issuance of slip op. 99-32, the defendant(s) have reported to 
Congress on or about May 1st of 1999 and of 2000, as required by section 
609.’ Among other things, Congress was reassured that, with certain 
“limited exceptions”, the foundation of the U.S. program continues to be 
that all commercial shrimp trawl vessels operating in waters subject to 


523 CIT at , 48 FSupp.2d at 1081, quoting the 1998 Revised Guidelines, 63 Fed.Reg. at 46,095. See March 1999 
Notice of Revisions, 64 Fed.Reg. at 14,482: 

The commercial shrimp trawl fisheries in the United States in which there is a likelihood of intercepting sea 

turtles occur in the temperate waters of the Gulf of Mexico and the Atlantic Ocean from North Carolina to Texas. 


With very limited exceptions, all U.S. commercial shrimp trawl vessels operating in these waters must use ap- 
proved TEDs at all times and in all areas. 


S93CIT at ,48 FSupp.2d at 1081, referring to Dep't of State, Revised Notice of Guidelines for Determining Com- 





parability of Foreign Programs for the Protection of Turtles in Shrimp Trawl Fishing Operations, 61 Fed.Reg. 17,342 
(April 19, 1996). 
‘ See Defendants’ Response to Court Order of April 2, 1999, Declaration of David A. Balton (July 1, 1999) {hereinaf- 


ter “1999 Balton Declaration”), Tab A, first three pages; Defendant’s Reponse to the Court’s Instructions of April 4, 
2000, Attachment 1. 
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US. jurisdiction in which there is a likelihood of intercepting sea turtles 
use TEDs at all times.® 

The defendants have also reported to the court via declarations of the 
Director of the Office of Marine Conservation, U.S. Department of State, 
David A. Balton, dated July 1, 1999 and May 1, 20009, and of the Direc- 
tor, Trade Programs, U.S. Customs Service Office of Field Operations, 
Elizabeth G. Durant. The latter transmits copies of instructions issued 
by Customs between May 1995 and June 1999 to its Regional, District, 
Area, and Port Directors regarding enforcement of the embargo estab- 
lished by Congress in section 609. Director Durant produces a copy of 
the State Department’s Shrimp Exporter’s/Importer’s Declaration, 
Form DSP-121, and attests that shrimp imports from all harvesting na- 
tions must be accompanied by the form. In the case of shipments from 
countries not certified by the Department in accordance with the stat- 
ute, the form must be “signed by an exporter and harvesting govern- 
ment official.” Durant Declaration, para. 2. See id., Attachment A. On 
the other hand, 


[i}mports from harvesting nations which have been certified by the 
State Department as utilizing an acceptable method of shrimp 
prawn harvesting are required to be accompanied by a completed 
DSP-121 signed by the exporter, and the importer is required to 
maintain this form for five years in accordance with Customs re- 
cord keeping requirements. These entries are subject to later 
DSP-121 form verification by Customs and/or State Department. 


Id., para. 4. On his part, Director Balton produces copies of Department 
of State correspondence relevant to the period April—November 1996. 
See generally 1999 Balton Declaration, para. 5 and Tab C. Tab B thereto 
is a copy of the Department’s original Public Notice 3086, which sets 
forth the responses to its March 1999 Notice of Revisions, and which has 
been published sub nom. Revised Guidelines for the Implementation of 
Section 609 of Public Law 101-162 Relating to the Protection of Sea 
Turtles in Shrimp Trawl Fishing Operations, 64 Fed.Reg. 36,946 (July 
8, 1999). It reports a total of eleven responses, five from governments or 
their agencies, including Australia, India, Malaysia and Thailand, with 
the remainder submitted by nongovernmental or environmental orga- 
nizations and an individual, at least one of which is anamed party plain- 
tiff herein. While reiterating that the March 1999 Notice of Revisions 
sought public reaction to those aspects of the WTO decision that were 
intended to be addressed through the proposed changes to the guide- 


5 1999 Balton Declaration, Tab A, first two pages; Defendant’s Response to the Court’s Instructions of April 4, 2000, 
Attachment 1, pp. 1-2 

In 1999, twelve nations were initially certified as having comparable regulatory programs. Panama and Costa Rica 
and then Guyana were added to that list. Compare 1999 Balton Declaration, Tab A, second and third pages with id., 
fourth to seventh pages 

This year, 16 nations, including the foregoing three, have been certified. See Defendant’s Response to the Court’s 
Instructions of April 4, 2000, Attachment 1, pp. 2-3; Dep’t of State, Bureau of Oceans and Int'l Environmental and 
Scientific Affairs; Certifications Pursuant to Section 609 of Public Law 101-162, 65 Fed.Reg. 25,785 (May 3, 2000) 


9As with the Director’s earlier declaration, this later one will be cited by this year alone 
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lines, as set forth in sections II and III of that notice!®, the Department 
reports the 


governments and organizations that submitted comments did not 
limit those comments to Sections II and III * * *. Instead, many 
* * * responded to other parts of the notice, particularly to the cur- 
rent policy of permitting importation of shrimp harvested by ves- 
sels equipped with * * * TEDs[] in uncertified nations, for which 
the Department proposed no change. 


64 Fed.Reg. at 36,946. See also id. at 36,948. And it responded to those 
particular comments as follows: 


The Department of State recognizes the strongly held views on 
all sides of this issue, and notes that the issue is also the subject of 
on-going litigation before the U.S. Court of International Trade. In 
light of these circumstances, the Department has determined that 
it will make no change to the current policy at this time. 


Id. Following its responses to the comments received, the Department 
states: 


For the sake of clarity, the August 28, 1998 guidelines are restated 
below as modified to reflect the changes proposed in the Federal 
Register notice issued March 25, 1999, and the comments received 
on those proposed changes. 


Id. at 36,949 (bold typeface in original). See generally id. at 36,949-52. 

Whatever the modifications, the court takes note that these guide- 
lines, issued in 1998 and reissued in 1999, continue to inform the world 
that the foundation of the U.S. program, as described above, remains in 
effect. Compare 64 Fed.Reg. at 36,949, § I(A) with 1998 Revised Guide- 
lines, 63 Fed. Reg. at 46,095, cols. 2-3. However, each issuance also con- 
tinues the following stated approach, albeit not entirely in haec verba: 


Shrimp Harvested in a Manner Not Harmful to Sea Turtles. The 
Department prohibitions imposed pursuant to Section 609 do not 
apply to shrimp or products of shrimp harvested under the follow- 
ing — since such harvesting does not adversely affect sea 
turtles: 


b. Shrimp harvested by commercial shrimp trawl vessels using 


TEDs comparable in effectiveness to those required in the United 
States. * * * 


63 Fed.Reg. at 46,096. Cf. 64 Fed.Reg. at 36,949, § I(B) 


(1) 
This approach remains at the core of this case and controversy. Ac- 
cording to the submissions to date herein, shrimp shipments from only 
one nation, Brazil, have been granted US. entry pursuant to the forego- 


1064 Fed Reg. at 36,946. 





U.S. COURT OF INTERNATIONAL TRADE 129 


ing, published Department determination. Director Balton reports as 
follows thereon: 


6. Brazil remains the only nation not certified under Section 609 
that is exporting shipments of TED-caught shrimp to the United 
States. * * * Brazil has two shrimp fisheries that are separated by 
hundreds of miles (one in the north, one in the south). Although 
Brazilian law requires all commercial shrimp trawl vessels to use 
TEDs, evidence continues to indicate that the law is only being ade- 
quately enforced in the northern shrimp fishery. This situation 
arose well before August 1998, when the Department reinstated 
the policy at issue in this case. 

7. Brazil remains uncertified today because of inadequate en- 
forcement of its TEDs rules in its southern fishery. Until such time 
as Brazil is eligible to be certified, the policy of the Department is to 
permit imports of shrimp harvested in its northern fishery, pro- 
vided that the Government of Brazil coninues to enforce its TEDs 
rules in its northern fishery and maintains a system to segregate 
TED-caught shrimp harvested in its northern fishery from other 
shrimp harvested in its southern fishery. 

8. However, Brazil has recently taken an important step toward 
certification. Brazil recently ratified the Inter-American Conven- 
tion for the Protection and Conservation of Sea Turtles, which re- 
quires comprehensive use of TEDs. Although the Convention is not 
yet in force, it should enter into force by the end of this year. At that 
point, the United States will be in a much stronger position to press 
the Government of Brazil to achieve and maintain adequate en- 
forcement of its TEDs rules in both of its shrimp fisheries. If that 
happens, Brazil will be eligible for certification under Section 609.1! 


He also reports, however, that the federal government of Australia be- 
gan as of April 15, 2000 requiring TEDs in its northern prawn fishery in 
order to gain access to the U.S. market for catch therefrom, based upon 
the foregoing, contested Department determination. That is, 


[djespite the requirement to use TEDs in this large fishery, Austra- 
lia is not yet eligible for certification under Section 609, due to the 
fact that the Commonwealth, State and Territorial Governments in 
Australia, which regulate shrimp fisheries in other areas, do not yet 
require TEDs use.*“ 


11 2000 Balton Declaration, pp. 2-3. See also 1999 Balton Declaration, Tab C (Dep’t of State Action Memorandum, 
Status of Shrimp Imports from Brazil under Section 609 of Public Law 101-162 (Dec. 18, 1998)); (Report on Trip to 
Brazil (Oct. 27-29, 1998)). 

The stance of the Customs Service with regard to Brazil, and to other countries not certified pursuant to section 609, 
is stated to be: 


While Brazil is not a certified nation, the State Department has determined that Brazil conducts some commer- 
cial shrimp fishing operations using TEDS. Therefore, imports of shrimp, prawns and products thereof from Bra- 
zil may be released from Customs custody if the entry is accompanied by a DSP-121 with block 7(2) checked, indi- 
cating that the shrimp has been harvested using TEDs. Shrimp/prawn entries from any other uncertified nation 
accompanied by a form DSP-121 with block 7(2) checked constitute improper claims. These shipments are not 
released from Customs custody and are prohibited from entry into the commerce of the United States. 

Durant Declaration, para. 3. 


12 2000 Balton Declaration, para. 10, pp. 3-4. Cf. Determination by the Department of State Regarding Shrimp Im- 
ports From the Spencer Gulf in Southern Australia, 64 Fed.Reg. 57,921 (Oct. 27, 1999). 
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Whereupon the declarant opines: 


* * * Based on discussions with Australian officials, it is my belief 
that, were the Department to deny importation of shrimp from the 
northern prawn fishery, we would weaken Australia’s commitment 
to use TEDs in this large fishery. 


2000 Balton Declaration, para. 11. 

Be that as it may, Director Balton, in reporting on the status of negoti- 
ations with the governments in the Indian Ocean region for an agree- 
ment along the lines of the Inter-American Convention for the 
Protection and Conservation of Sea Turtles!* and on the aftermath of 
the WTO proceedings, claims to be able to still confirm that 


no foreign government that had previously established a nation- 
wide TEDs program has abandoned or limited such program in fa- 
vor of exporting TED-caught shrimp to the United States in the 
absence of such a national program. 


Id., para. 3. 

The intervenor-defendant National Fisheries Institute, Inc. (“NFI”), 
which is a “national trade association * * * [of] approximately 1,000 
member companies involved in the United States fish and seafood in- 
dustry”!*, also reports that, as far as it is aware, 


Brazil has been the only uncertified nation shipping shrimp har- 
vested by mechanized trawl vessels equipped with Turtle Excluder 
Devices (“TEDs”) to the United States. 


Intervenor-Defendant’s Response to the Court’s Order of April 2, 1999. 
Submitted with this response were reports sworn to by representatives 
of two NFI members which declare importation of shrimp caught by 
such vessels in 1996 and since August 1998. They attach copies of the 
forms that allegedly accompanied some of those firms’ shipments dur- 
ing those periods. 

The court has perused each of them. Those appended to the Declara- 
tion of Claude Schoeffer appear to be, as attested, copies of executed De- 
partment of State forms DSP-121, which he claims his company 
maintains on file for at least five years. The declaration on behalf of the 
second NFI member, Harbor Seafood, Inc., New Hyde Park, New York, 
also claims a similar retention policy and purports to present copies of 
“fully executed DSP-121s, signed by the exporter and a responsible gov- 
ernment official,”!5 but none actually is such. While each resembles the 
prescribed U.S. State Department document in terms of format and con- 
tent, each, on its face, is a document issued in the name of the Instituto 
Brasileiro do Meio Ambiente e dos Recursos Naturais Renovaveis— 


13 Done Dec. 1, 1996 at Caracas, Venezuela, S. Treaty Doc. No. 105-48 (1998). 
14 Declaration of Richard E. Gutting, Jr., para. 2 (Sept. 22, 1998) 


15 Declaration of Douglas Deerin, para. 4, p. 2 (July 1, 1999). See Declaration of Claude Schoeffer, para. 4, p. 2 (July 1, 
1999). 
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IBAMA, which apparently is a governmental agency of Brazil.!® Indeed, 
the primary language on these exhibits is Portuguese, albeit with a sec- 
ondary English translation provided. The prescribed DSP-121 Shrimp 
Exporter’s/Importer’s Declaration contains a check-box in part 7 label- 
led “Harvested in the waters of a nation currently certified pursuant to 
Section 609 of PL. 101-162”!7, whereas the IBAMA would-be equiva- 
lent checkpoint has the written annotation Capturado em dguas de uma 
regido atualmente certificada de acordo com a Secdo 609 da PL. 
101-162, which is translated on the form as “Harvested in the waters of 
a region currently certified pursu * * *.” E.g., Declaration of Douglas 
Deerin (July 1, 1999), Tab A, first sheet (05/20/1996) (emphasis added). 
Of course, as this court held in this case’s precursor, CIT No. 
9406-00321, section 609 does not contemplate regional certification, 
nor have the defendants attempted to renew any such transmogrifica- 
tion since then. Finally, the court notes in passing that the first two 
copies comprising declarant Deerin’s Tab A show as the U.S. importer/ 
ultimate consignee a Long Shore Sea Food Co of Panama City, presum- 


ably in Florida!®, as opposed to New Hyde Park or elsewhere in the 
hemisphere. 


B 
On their part, the plaintiffs reaffirm that their 


objective in initiating th[is] lawsuit [h]as [been] to prohibit the gov- 
ernment from implementing a “shipment by shipment” approval 


process for the importation of TED-caught shrimp and shrimp 
products from uncertified nations, in direct contravention of the 
plain terms and purpose of the Turtle Law.!% 


Plaintiff Steiner, the experienced Director of the Sea Turtle Restoration 
Project”° of the plaintiff Turtle Island Restoration Network, takes issue 
with the above-stated views of State Department Director Balton, in 
part, as follows: 


5. First, * * * the government’s interpretation and implementa- 
tion of Section 609 to allow the importation of individual shipments 
of wild-caught shrimp and shrimp products from uncertified na- 
tions, aside from being contrary to the law, will lead to weakened 
protections for endangered sea turtles. I base this opinion on my 
past experience in dealing with various nations on this issue. Mr. 
Balton’s assertion that to date no nations have abandoned a nation- 
al certification program in favor of a shipment-by-shipment cer-ti- 
fication program[] is not proof that nations ultimately will not 
abandon national standards in the future. Indeed, since this case is 


16 of 1999 Balton Declaration, Tab C (Report on Trip to Brazil (Oct. 27-29, 1998)) 
17 See, e.g., Durant Declaration, Attachment A (emphasis added). 


18 In fact, all of the Tab B exhibits to the Declaration of Claude Schoeffer specify a firm in that state instead of his 
company, Expack Seafood, Inc. of Edison, New Jersey, as the actual U.S. importer. 

19 Declaration of Todd Steiner in Support of Plaintiffs’ Application for Attorneys’ Fees, Costs and Expenses, para. 9, 

ppo pp’ pe 

p. 3 (May 2, 2000). 

20 The court notes in passing that the record of this case, and of its predecessor case, CIT No. 94-06-00321, reflects 
cooperation by this Project with the U.S. government in various sea-turtle-related endeavors around the world. See, 
e.g., Declaration of Todd Steiner in Response to Declaration of David A. Balton, paras. 10(a), 10(b) (May 5, 2000) 
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still in litigation, and particularly in light of the Court’s April 2, 
1999 ruling, nations desiring to sell shrimp in the United States 
would not revert to the weaker shipment-by-shipment import stan- 
dards, since legal uncertainty over their validity remains. 

6. Also, * * * maintaining a shipment-by-shipment importation 
policy will do little to encourage nations to consistently enforce do- 
mestic laws protective of sea turtles. For instance, Brazil has a na- 
tional law requiring the use of TEDs on its shrimp fleet for both the 
Northern and Southern fisheries. Yet, Brazil has failed to enforce 
that law in the Southern fishery * * *. The U.S. State Department’s 
current shipment-by-shipment Guidelines provide no incentive for 
Brazil to commence nationwide enforcement. To the contrary, by 
allowing Brazilian shrimp to be exported to the United States, the 
State Department has reduced the incentives for Brazil to fully en- 
force its own law, resulting in the unnecessary deaths of endan- 
gered sea turtles. Congress never intended for nations such as 
Brazil to profit from access to the lucrative U.S. market while still 
failing to maintain protections for sea turtles in its entire fleet that 
are comparable to the protections required of the U.S. fleet. Rati- 
fication of the Inter-American Treaty * * * does not alter Congress’ 
intent that countries be certified under U.S. law nor * * * does it 
provide the strongest mechanism by which to press Brazil to adopt 
nationwide standards. 

7. I further disagree with Mr. Balton’s assertion that a return to 
nationwide standards, as opposed to maintenance of the shipment- 
by-shipment standard, will precipitate a WTO challenge. In fact, 
the likelihood of such a challenge is the same under either inter- 
pretation of the Guidelines. For instance, it is my understanding 
that Malaysia is planning to challenge the current shipment-by- 
shipment implementation of the State Department’s Guidelines, 
and merely is waiting for Congress to vote for the renewal of its 
membership in the WTO. 

8. L also believe that Mr. Balton’s opinion that the Indian Ocean 
agreement might be jeopardized by a return to nationwide stan- 
dards is unfounded. First, there is no Indian Ocean agreement, only 
a broad consensus among nations to begin discussing such an 
agreement. Secondly, even if eventually a formal agreement is en- 
tered into, there is no guarantee that it will address TEDs or include 
enforcement mechanisms relating to their use, or even that it will 
ever be ratified. To the extent that Mr. Balton believes such an 
agreement will be jeopardized by further WTO proceedings, the 
fault should not lie with the enforcement of nationwide standards. 
Rather, as stated above, Malaysia plans to challenge the United 
States’ implementation of the WTO decision despite the adoption of 
shipment-by-shipment importation policy. Lastly, it is worth noting 
that negotiations toward the conclusion of the Inter-American 
Agreement were commenced during the time when nationwide 
standards were in force, yet were not hindered by that policy. 

9. Mr. Balton also states that Australia’s prime motivation for 
placing TEDs on some of its shrimp vessels was to gain access to the 
U.S. market. Yet, by allowing Australia to import shrimp into the 
United States on a shipment-by-shipment basis, the government 
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has eliminated any incentive for Australia to ensure that all of the 
vessels in its fleet use TEDs. As matters currently stand, only about 
half of Australia’s vessels use TEDs, and sea turtles that migrate 
along the coast between Australia’s fisheries continue to drown 
needlessly in shrimp nets. 


Declaration of Todd Steiner in Response to Declaration of David A. Bal- 
ton (May 5, 2000). 

Prior to this submission, plaintiffs’ counsel had responded that defen- 
dants’ claim that the use of TEDs in Brazil’s northern fishery provides 
significant environmental benefit 


is an illusory argument * * * as use of TEDs in the north only saves 
these migratory turtles so that they can die in Brazil’s southern 
fishery, where no TEDs are used. * * * Nor have Defendants inde- 
pendently verified that shrimp from the south do not end up in ex- 
ports to the United States. Pre-announced inspections in the north 
* * * simply lead to installation of new TEDS to create an appear- 
ance of compliance where none exists. 


Letter from Joshua R. Floum, Esq., first page (July 21, 1999). Submitted 
in support of this response is an eleven-page document sub nom. Sea 
Turtles of Brazil (June 1999), including extensive bibliography and a 
map of the fisheries along the considerable coastline of that country, at- 
tributed to Randall Arauz, Director, Latin American Program of the Sea 
Turtle Restoration Project. The Executive Summary is stated to be: 


Five species of sea turtles occur in both the North and South coast of 
Brazil. Available evidence from tag returns and genetic studies sug- 
gests that individual turtles move between these two regions. While 
the shrimp fisheries occurring in the North and South of Brazil may 
be distinct, the sea turtles found off the coast of Brazil move 
through both these regions in their annual migrations. In addition, 


Brazil may be an important foraging area for sea turtles that nest in 
several nations other than Brazil. 


In addition to reporting in detail on the nature of those particular spe- 
cies, namely, green turtle (Chelonia mydas), hawksbill (Eretmochelys 
imbricata), leatherback (Dermochelys coriacea), loggerhead (Caretta ca- 
retta), and olive ridley (Lepidochelys olivacea), each of which is conside- 
red “endangered” and/or “threatened” within the meaning of the U.S. 
Endangered Species Act?!, and also reporting on their incidental cap- 
tures by artisinal fishing, purse seine nets, or long lines targeting 
sharks, tuna or swordfish, the author refers to a study regarding 
strandings and briefly to industrial shrimping activities. As to that last 
phenomenon, in Brazilian waters as well as elsewhere, plaintiffs’ coun- 
sel further contends that 


troubling enforcement issues remain worldwide. The DSP-121 
form remains in the hands of importers. Customs does not have a 
list of accepted signatures of foreign government officials, to guard 


21 16US.C. §1531et seq. Compare 50 C.F-R. §223.102(d) (1999) with id., §224.101(c). See also Earth Island Institute 
uv. Christopher, 19 CIT 812, 815, 890 FSupp. 1085, 1088-89 (1995). 
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against widespread forgery. The actual source of individual shrimp 
shipments is even harder to ascertain, and is another reason to re- 
ject the shipment-by-shipment guidelines. 


Letter from Joshua R. Flom, Esq., first page (July 21, 1999). 


II 

Section 609 is part of the Endangered Species Act. Nonetheless, in the 
predecessor case to this one, CIT No. 94-06-00321, the Court of Appeals 
for the Federal Circuit read Bennett v. Spear, 520 U.S. 154 (1997), to 
mean that that act “does not authorize, and cannot support, an award of 
[attorneys’] fees” in this matter. Earth Island Institute v. Albright, 147 
F.3d 1352, 1357 (Fed.Cir. 1998). Whereupon, after remand of that pro- 
ceeding, this court approved such an award to the plaintiffs under EA- 
JA. See Earth Island Institute v. Albright,22 CIT _, Slip Op. 98-151 
(Nov. 4, 1998). 

Relying, as indicated above, on that latter enactment, come now the 
plaintiffs with an application on CIT Form 15 for an award herein of fees 
for their attorneys in the amount of $162,066.25, plus related expenses 
of $3,960.18. The defendants take the position that the facts and circum- 
stances of this case do not satisfy the standards set by EAJA for such an 
award. They argue that the plaintiffs are not “prevailing parties” here- 
in; that, if the court were to hold otherwise on that threshold issue, the 
government’s position is and has been “substantially justified”; and 
that, if not so justified, any award should be limited due to “deficiencies” 
in plaintiffs’ application as presented.?? The sections of the statute thus 
implicated are as follows: 


(d)(1)(A) * * * [A] court shall award to a prevailing party other 
than the United States fees and other expenses, in addition to any 
costs awarded pursuant to subsection (a), incurred by that party in 
any civil action * * *, including proceedings for judicial review of 
agency action, brought * * * against the United States in any court 
having jurisdiction of that action, unless the court finds that the 
position of the United States was substantially justified or that spe- 
cial circumstances make an award unjust. 

(B) A party seeking an award of fees and other expenses shall 
* * * submit to the court an application for fees and other expenses 
which shows that the party is a prevailing party and is eligible to 
receive an award under this subsection, and the amount sought, in- 
cluding an itemized statement from any attorney or expert witness 
representing or appearing in behalf of the party stating the actual 
time expended and the rate at which fees and other expenses were 
computed. The party shall also allege that the position of the United 
States was not substantially justified. Whether or not the position 
of the United States was substantially justified shall be determined 
on the basis of the record (including the record with respect to the 
action or failure to act by the agency upon which the civil action is 


Le See, e.g., Defendants’ Opposition to Fees, p. i. Those deficiencies are alleged to include failure to justify an hourly 
attorney’s rate higher than $125; failure to demonstrate any special factor warranting more than that statutory 
amount for time spent preparing the EAJA application itself; and improper claims for activities undertaken by a legal 
assistant or unrelated to this case. See generally id. at 21-28. 
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based) which is made in the civil action for which fees and other ex- 
penses are sought. 


(2) For the purposes of this subsection— 

(A) * * * (The amount of fees awarded * * * shall be based upon 
prevailing market rates for the kind and quality of the services fur- 
nished, except that * * * (ii) attorney fees shall not be awarded in 
excess of $125 per hour unless the court determines that an in- 
crease in the cost of living or a special factor, such as the limited 
availability of qualified attorneys for the proceedings involved, jus- 
tifies a higher fee.); 

(B) “party” means (i) an individual whose net worth did not ex- 
ceed $2,000,000 at the time the civil action was filed, or (ii) any own- 
er of an unincorporated business, or any partnership, corporation, 
association, unit of local government, or organization, the net 
worth of which did not exceed $7,000,000 at the time the civil action 
was filed, and which had not more than 500 employees at the time 
the civil action was filed; except that an organization described in 
section 501(c)(3) of the Internal Revenue Code of 1986 (26 U.S.C. 
501(c)(3)) exempt from taxation under section 501(a) of such Code 
* * * may bea party regardless of the net worth of such organization 
or cooperative association * * *; 

(C) “United States” includes any agency and any official of the 
United States acting in his or her official capacity; 

(D) “position of the United States” means, in addition to the posi- 
tion taken by the United States in the civil action, the action or fail- 
ure to act by the agency upon which the civil action is based; * * *23 


A 


The application at bar shows, and the court finds, that, with the ex- 
ception of the Sierra Club‘, each of the plaintiffs named in the caption 
hereto is a “party” within the meaning of the foregoing statute. Other 
than a case of eminent domain, however, EAJA does not define “prevail- 
ing” party, which issue has thus been left to the courts. In Hensley v. Eck- 
erhart, 461 U.S. 424, 433 (1983), the Supreme Court pointed out that the 


standard for making this threshold determination has been framed 
in various ways. A typical formulation is that “plaintiffs may be 
considered ‘prevailing parties’ for attorney’s fees purposes if they 
succeed on any significant issue in litigation which achieves some of 
the benefit the parties sought in bringing suit.”!25! * * * This is a 
generous formulation that brings the plaintiffonly across the statu- 
tory threshold. It remains for the district court to determine what 
fee is “reasonable.” 


This approach has been followed by the Federal Circuit, e.g., Singer v. 
Office of the Senate Sergeant at Arms, 173 F.3d 837, 841 (Fed.Cir. 1999), 


23 28 U.S.C. §2412(d). As stated, costs can also be awarded to the prevailing party pursuant to subsection 2412(a). 

24 See Plaintiffs’ Application for Attorneys’ Fees, Costs and Expenses, p. 7, n. 4 (“Sierra Club is not a ‘party’ under 
EAJA’s definition” ) 

25 Quoting Nadeau v. Helgemoe, 581 F.2d 275, 278-79 (1st Cir. 1978), and citing Busche v. Burkee, 649 F.2d 509 (7th 
Cir.) cert. denied, 454 U.S. 897 (1981); Taylor v. Sterrett, 640 F.2d 663 (5th Cir. 1981); Sethy v. Alameda County Water 
Dist., 602 F.2d 894 (9th Cir. 1979), cert. denied, 444 U.S. 1046 (1980). 
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and by the Court of International Trade, e.g., Former Employees of 
Shaw Pipe, Inc. v. U.S. Sec’yofLabor,22CIT__,_ _—_—«, 9FSupp.2d713, 
715 (1998). 

To follow it yet again in this case leads the court to conclude without 
reservation that the plaintiffs have prevailed on the threshold issue of 
whether defendants’ approach to shipments to this country of shrimp 
snagged by trawls equipped with TEDs through the waters of nations 
not formally certified to Congress by the State Department under sec- 
tion 609 violates that statute on its face. This court has opined that it 
does, has granted plaintiffs’ motion for summary judgment thereon, 
and will so declare in the final judgment entered herewith. 


B 


To the extent any party to this controversy, genuinely, has not under- 
stood the timing of this finalization herein, suffice it to recite now from 
the pledge published as part of the original object of plaintiffs’ com- 
plaint, the 1998 Revised Guidelines, to wit: 


The Department of State will engage in ongoing consultations 
with harvesting nations. The Department recognizes that, as turtle 
protection programs develop, additional information will be gained 
about the interaction between turtle populations and shrimp fi- 
sheries. These Guidelines may be revised in the future to take into 
consideration that and other information, as well as to take into ac- 
count changes in the U.S. program. 

In addition, the Department seeks public comment on the best 
ways to implement both these guidelines and Section 609 as a whole 
and may revise these guidelines in the future accordingly. 


63 Fed.Reg. at 46,097. In other words, the defendants needed sufficient 
opportunity to contemplate and to exercise their considerable discre- 
tion, to report thereon to the Congress, and to duly advise, if not coordi- 
nate with, the rest of the affected world of international trade. At the 
same time, the plaintiffs would be afforded adequate chance to bear wit- 
ness to that application of presidential prerogatives, and to consider or 
reconsider their position thereon. Moreover, while that position had 
been that the defendants be enjoined immediately from relying on that 
part of their guidelines which is violative of section 609 on its face, the 
decision of whether or not to grant such equitable relief, which is truly 
extraordinary in the field of America’s foreign affairs”®, required evi- 
dence not available at the time slip op. 99-32 was handed down. 

Most of the evidence submitted since then, such as it is, appears or is 
referred to in part I, supra. The essence of plaintiffs’ position remains 
that defendants’ misinterpretation of the statute requires that an in- 
junction issue without any further ado. See, e.g., Letter from Joshua R. 
Floum, Esq. (Jan. 5, 2000). But their application for fees and expenses 
requires the court to now revisit the merits of their case anyway to de- 


26 See generally Crosby v. Nat’l Foreign Trade Council, S.Ct. (June 19, 2000), and cases cited therein. 
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termine whether or not the position of the United States is “substantial- 
ly justified”. 

Again, Congress has not defined that controlling standard in EAJA; 
courts have had to do so. Both sides refer this court to Pierce v. Under- 
wood, 487 U.S. 552 (1988), and Gavette v. Office of Personnel Manage- 
ment, 808 F.2d 1456 (Fed. Cir. 1986). In the first matter, the opinion of 
the Supreme Court states: 


We are of the view * * * that as between the two commonly used 
connotations of the word “substantially,” the one most naturally 
conveyed by the phrase before us here is not “justified to a high de- 
gree,” but rather “justified in substance or in the main”—that is, 
justified to a degree that could satisfy a reasonable person. That is 
no different from the “reasonable basis both in law and fact” for- 
mulation adopted by the Ninth Circuit and the vast majority of oth- 
er Courts of Appeals that have addressed this issue. * * * To be 
“substantially justified” means, of course, more than merely unde- 
serving of sanctions for frivolousness; that is assuredly not the 
standard for Government litigation of which a reasonable person 
would approve. 


487 U.S. at 565-66 (footnote omitted), citing United States v. Yoffe, 775 
F.2d 447 (Ist Cir. 1985); Dubose v. Pierce, 761 F.2d 913 (2d Cir. 1985); Citi- 
zens Council of Delaware County v. Brinegar, 741 F.2d 584 (3d Cir. 1984); 
Anderson v. Heckler, 756 F.2d 1011 (4th Cir. 1985); Hanover Building 
Materials, Inc. v. Guiffrida, 748 F.2d 1011 (5th Cir. 1984); Trident Ma- 
rine Construction, Inc. v. District Engineer, 766 F.2d 974 (6th Cir. 1985); 
Ramos v. Haig, 716 F.2d 471 (7th Cir. 1983); Foster v. Tourtellotte, 704 
F.2d 1109 (9th Cir. 1983); United States v. 2,116 Boxes of Boned Beef, 726 
F.2d 1481 (10th Cir.), cert. denied sub nom. Jarboe-Lackey Feedlots, Inc. 
uv. United States, 469 U.S. 825 (1984); Ashburn v. United States, 740 F2d 
843 (11th Cir. 1984). In Gavette, the Court of Appeals for the Federal Cir- 
cuit had opined that “substantial justification” requires that the 


Government show that it was clearly reasonable in asserting its 
position * * * in view of the law and the facts. The Government 
must show that it has not “persisted in pressing a tenuous factual or 
legal position, albeit one not wholly without foundation.” It is not 
sufficient for the Government to show merely “the existence of a 
colorable legal basis for the government’s case.” 


808 F.2d at 1467 (emphasis in original), citing Schuenemeyer v. United 
States, 776 F.2d 329 (Fed.Cir. 1985), and quoting Gava v. United States, 
699 F.2d 1367, 1375 (Fed.Cir. 1983). 

Whatever the precise definition, given the facts and circumstances of 
this case, which obviously transcend purely domestic concerns, this 
court is unable to conclude that the government’s position currently is 
not substantially justified. As the Supreme Court noted in Underwood, 
487 US. at 566, n. 2: 


* * * [A] position can be justified even though it is not correct, and 
we believe it can be substantially (7.e., for the most part) justified ifa 
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reasonable person could think it correct, that is, if it has a reason- 
able basis in law and fact. 


III 


The court’s inability means not only that plaintiffs’ application for 
any award of fees etc. cannot be granted, the motion for injunctive relief 
based upon the declaratory judgment in their favor must also be denied. 
Clearly, the intent of section 609 is and has been to help prevent the ex- 
tinction of sea turtles wherever they exist on Earth. The government 
professes continuing commitment to this goal, consistent with both its 
national and other, international obligations. And the plaintiffs have 
not proven that this goal is being drowned now by vessel-specific ship- 
ments of shrimp from Brazil (or any other uncertified nation). Indeed, 
the overall record of this matter reflects that Brazil not only has a na- 
tional regulatory program governing the incidental taking of endan- 
gered turtle species during harvesting of shrimp in the wild that is 
comparable to that of the United States, it has been duly certified to 
Congress under section 609(b)(2)(A) and (B) from time to time.?’ To the 
extent that Brazil has not been so certified this year, the reason given is 
“its inadequate enforcement of its TEDs rules in its southern fishery”, 
to quote Director Balton, supra. Nevertheless, the best evidence the 
plaintiffs have produced is the report of their Latin American Program 
Director Arauz viz. Sea Turtles of Brazil, p. 6 (June 1999): 


Industrial Shrimping activities. In the north and southern 
fishing regions pink shrimp is targeted (Penaeus paulensi, P Brasi- 
leinsi and P Subtilis) at about 50 ms of depth. In the Northeast and 
Southeast the seven keel shrimp (Xiphopenaeus kroyeri) are captu- 
red. This fishery is carried out right in front of important nesting 
beaches. According to interviews with fishermen, after 1500 hours 
of shrimping activities, only two turtles were captured (CPUE = 
0.0013/hour). However, this figure is not reliable because captains 
deliberately do not record sea turtle captures. TEDs are required by 
all shrimping vessels in Brazil, but no control exists, and fishermen 
in general are against the use of this technology * * *. 


In spite of the fact that shrimping induced mortality is considered 
low and not important, other Brazilian biologists are concerned 
about the fate of the olive ridleys that nest in the state of Sergipe, 
the only nesting site for ridleys in Brazil. Shrimpers reportedly 
cause death to nesting adult turtles. * * * 


This report, standing essentially on its own, hardly supports a perma- 
nent injunction against the government of the United States. Cf. De- 
fenders of Wildlife v. Dalton,24CIT__—,_~_—_—«, 97 FSupp.2d 1197, 1200 
(2000)(“argument that irreparable injury is presumed in environmen- 
tal cases is unavailing”). As this court once was constrained to caution 
plaintiffs’ counsel in their predecessor case, Earth Island Institute v. 


27 See Slip Op. 99-32,23CIT___ and 48 FSupp.2d at 1079, n. 33. Then again, unfortunately, it must be recognized 
that section 609 certification of certain countries following prior orders of the court, e.g., Costa Rica (Pacific fleet), is 
not proving to be a panacea for the worldwide problem. See, e.g., Fountain, Sea Turtles Nearing Extinction in Pacific, 
Study Says, N.Y. Times, June 1, 2000, at A18 (“Fishing practices are blamed for sharp decline”). 
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Christopher, 19 CIT 1262, 1264 (1995), as well as lawyers from time time 
in other actions, e.g., Avanti Products, Inc. v. United States, 16 CIT 453, 
453-54 (1992); Telectronics Pacing Systems, Inc. v. United States, 
20 CIT 393, 394 (1996); Citrus World, Inc. v. United States, 21 CIT 1078, 
1078 (1997), appeal dismissed, 185 F.3d 878 (Fed.Cir. 1998); Napp Sys- 
tems, Inc. v. United States,22CIT__,__, Slip Op. 98-163, p. 3 (Dec. 
14, 1998): 


* * * | A] party plaintiffhas a primary and independent obligation to 
prosecute any action brought by it—from the moment of com- 
mencement to the moment of final resolution. That primary re- 
sponsibility never shifts to anyone else and entails the timely 
taking of all steps necessary for its fulfillment. 


IV 
In sum, while the plaintiffs have persuaded this court to grant declar- 
atory relief, they have not borne their burden with regard to any of the 
other relief for which they pray. Final judgment will enter accordingly. 


(Slip Op. 00-86) 
MINNETONKA BRANDS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 97-05-00894 
(Decided July 24, 2000) 


Ross & Hardies (Joseph S. Kaplan); Caramagno & Griffin (William L. Griffin), of coun- 
sel, for Plaintiffs. 

David W. Ogden, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Mikki Graves Walser); Sheryl A. French, Office of 
Assistant Chief Counsel, United States Customs Service, of counsel, for Defendant. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
INTRODUCTION 


WALLACH, Judge: Plaintiff, Minnetonka Brands, Inc. (“Minnetonka”) 
is an importer of certain hollow, plastic bodies and heads in the shape of 
such well-known Sesame Street and Peanuts children’s characters as 
“Big Bird,” “Cookie Monster” and “Snoopy Flying Ace.” This merchan- 
dise, which is used to package and sell bubble bath, was classified by the 
U.S. Customs Service (“Customs”) under Harmonized Tariff Schedule 
of the United States (“HTSUS”) subheadings 3923.30.00 and 
3923.50.00. These subheadings, which respectively cover plastic bottles 
for the conveyance of goods and plastic lids or caps, carried respective 
duty rates of 3 % and 5.3 %, ad valorem. Plaintiff claims that the subject 
merchandise should have been entered duty free under HTSUS sub- 
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heading 9503.49.00, which covers toys representing animals or non-hu- 
man creatures. 

A bench trial was held on February 23 and 24, 2000. Pursuant to US- 
CIT R. 52(a), the court enters judgment for Plaintiff pursuant to the fol- 
lowing Findings of Fact and Conclusions of Law. 

FINDINGS OF FACT 

1. This action involves the classification of merchandise contained in 
two entries (Entry Nos. 3501-96-3264174—5 and 3501-96-3264572-0) 
which were imported in late 1995. This merchandise was entered at the 
Port of Minneapolis, Minnesota, and was liquidated in March, 1996. 

2. Each piece of subject merchandise has three components: (1) a 
blow-molded bottle shaped in the form of a character’s body (e.g., the 
body of “Big Bird” or “Cookie Monster”) which can hold up to 10 ounces 
of liquid; (2) a bottle cap; and (3) a cap cover in the form of a character’s 
head. 

3. Customs classified the empty bottles imported separately, as well as 
the complete sets of empty bottles with overcaps, as “[c]arboys, bottles, 
flasks and similar articles” under HTSUS subheading 3923.30.00 
(1995). Imports under this subheading carried a rate of 3 % ad valorem. 
Bottle caps imported separately were classified by Customs as “[s]top- 
pers, lids, caps and other closures” under subheading 3923.50.00 (1995), 
dutiable at 5.3 % ad valorem. 

4. In relevant part, HTSUS heading 3923, and subheadings 
3923.30.00 and 3923.50.00 cover 

3923 Articles for the conveyance or packing of goods, of plas- 
tics; stoppers, lids, caps and other closures, of plastics: 

* x * * * BS x 
3923.30.00 Carboys, bottles, flasks and similar articles ..... 


* * * * * 
3923.50.00 Stoppers, lids, caps and other closures 


5. Plaintiffclaim that the subject merchandise is more properly classi- 
fied as a “[t]oys representing animals or non-human creatures * * * 
Other” under HTSUS subheading 9503.49.00 (1995). In relevant part, 
heading 9503 and subheading 9503.49.00 cover 


9503 Other toys; reduced-size (“scale”) models and similar 
recreational models, working or not; puzzles of all 
kinds; parts and accessories thereof: 


2% * * * * * * 


9503.30.00 Other construction sets and constructional toys, 
and parts and accessories thereof 
Toy building blocks, bricks and shapes 
Other 
Toys representing animals or non-human crea- 
tures (for example, robots and monsters) and parts 
and accessories thereof: 
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9503.41.00 Stuffed toys and parts and accessories thereof 


* % * 


9503.49.00 Other 


6. Examination shows the subject merchandise to be blow-molded, 
three-dimensional, plastic objects in the form of well-recognized chil- 
dren’s characters (“Big Bird,” “Elmo,” “Cookie Monster,” “Snoopy Fly- 
ing Ace,” “Ernie,” and “Zoe”). The merchandise is intricately shaped to 
provide full and accurate representation of these characters in all re- 
spects. The various, well-recognized colors used on the subject mer- 
chandise enhances the accuracy of these representations (e.g., Snoopy’s 
body is white, his nose is black, and he wears a brown flying helmet anda 
yellow scarf; Big Bird is yellow with white eyes with pink and blue rims, 
orange feet and a red bath brush). Although the heads of these charac- 
ters are removable, none of the limbs are moveable. 

7. Because the subject merchandise is shaped and colored like well- 
recognized children’s characters, it is not immediately obvious, absent 
marking or other indication, that the bottom part of the merchandise is 
a bottle. The “bottle” aspect of the merchandise only becomes apparent 
when the “head” of the merchandise is removed, revealing a screw-cap 
top on the “body” section of the merchandise. 

8. The court finds highly probative and credible the testimony of 
Larry J. Wilhelm, Minnetonka’s founder, former president and current 
chairman of the board, that the subject merchandise was specifically de- 
signed as three-dimensional character representations in order to add 
toy or play value to Minnetonka’s product line of children’s bubble bath. 
Trial Transcript (“Tr.”) at 29. 

9. Although the relevant licensing agreements with Colgate-Palmo- 
live Co. (Children’s Television Workshop) and United Feature Syndi- 
cate, Inc. do not explicitly cover the production of “toys,” see 
Defendant’s Exs. C and D, Minnetonka personnel understood the agree- 
ments as prohibiting them from selling strictly toys or referring to the 
merchandise as “toys” in advertisements. They did not understand the 
agreements as prohibiting Minnetonka from marketing products witha 
significant play or toy element. See Tr. at 42, 48-49, 52, 86, 102, 108, 109, 
144 (testimony of Larry Wilhelm), 286 (testimony of Julie Beno, mar- 
keting manager and independent consultant for Minnetonka). 

10. The development of the subject merchandise, using artists’ ren- 
derings and clay and wax sculptures, involved a different process than 
that used to designed a conventional oval or cylindrical bottle. Jd. at 30, 
35 (testimony of Larry Wilhelm). 

11. The production of the subject merchandise is much more compli- 
cated, less efficient, and up to ten times as expensive as the production of 
the “flat” bottles sold by Minnetonka. Id. at 35-37 (testimony of Larry 
Wilhelm). 

12. Minnetonka selected a toy manufacturer, rather than their regu- 
lar domestic bottle suppliers, to make the subject merchandise, since the 
bottle suppliers were technically unable to do the detailed blow-molding 
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or hand-painting that was necessary. Jd. at 30-31 (testimony of Larry 
Wilhelm). 

13. The subject merchandise is never sold empty. Rather, the goods 
are always filled with bubble bath for retail sale. See, e.g., id. at 66, 
98-100, 146-47 (testimony of Larry Wilhelm). 

14. The threads on the cap and neck of the subject merchandise are 
standard within the packaging industry, meaning that they can work 
with a variety of different bottles. Id. at 208 (expert testimony of Dr. 
Sher Paul Singh, Associate Professor at the School of Packaging at Mich- 
igan State University). 

15. The bottom part of the subject merchandise has the qualities of a 
“bottle,” and also fulfills the four basic functions of a “package”: con- 
tainment, protection, utility (i.e., the dispensing feature of the package), 
and communication of information. Jd. at 176-77, 186-89, 240 (expert 
testimony of Dr. Sher Paul Singh). Defendant’s sole witness also stated, 
however, that he was unable to testify that the subject merchandise was 
not also a toy. Id. at 196, 240-41 (testimony of Dr. Sher Paul Singh). 

16. The “heads” of the subject merchandise are not containers and do 
not enhance the containment or utility of the bottom (“bottle”) portion 
of the merchandise. Jd. at 206-07 (expert testimony of Dr. Sher Paul 
Singh). 

17. The subject merchandise is not as efficient a container as a typical 
flat bottle, since the intricate details of the three-dimensional charac- 
ters make the merchandise prone to leakage and breakage. Id. at 56-57 
(testimony of Larry Wilhelm); see also id. at 211 (expert testimony of Dr. 
Sher Paul Singh that leak resistance is an important factor in the design 
of a bottle). 

18. The heavy metal content of the subject merchandise is tested regu- 
larly, in accordance with toy industry standards, and the cap for the sub- 
ject merchandise was produced to be oversized, so that it would pass the 
toy industry’s “choke test.” Id. at 75-80, 112 (testimony of Larry Wil- 
helm). 

19. The court finds highly probative and credible the expert testimony 
of Dr. Elizabeth Hirschman in the field of semiotics (the study of cultur- 
al signs or cultural meaning). Dr. Hirschman stated that, in her expert 
opinion, the subject goods are anthropomorphized icons (“iconic 
figures”), meaning that people project human-like traits onto the 
merchandise. Id. at 400-01, 413, 427-28, 430-31. This is true notwith- 
standing the fact that the merchandise contains or could contain bubble 
bath. Jd. at 430. Dr. Hirschman testified that it is very easy for children 
to project the particular personality and character traits of well-known 
characters (such as “Big Bird”) onto the subject merchandise, and see 
the merchandise “as a person like themselves.” See id. at 405. Dr. 
Hirschman also found other types of “bottles” or “bottle-toy” combina- 
tions to have less anthropomorphic or toy potential than the subject 
merchandise. See id. at 420-431. 
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20. Children play with the subject merchandise both in and out of the 
bathtub. See id. at 271-72 (testimony of Julie Ann Beno that her child 
carries the merchandise under his arm like a little doll, talks to the goods 
and makes the goods kiss each other, and that she has observed other 
children “play with [the merchandise], talk to them, make them dance 
or walk along the floor, line them up in a row”); id. at 403 (testimony of 
Dr. Elizabeth Hirschman that her child “liked them very much” and 
“played with them in the bathtub.”); id. at 242-47 (testimony of Krysty- 
na Bodlak that her grandchild played with the merchandise in the bath- 
tub). 

21. Children generally play with the subject merchandise as toys, ei- 
ther in or out of the bath, after the containers are emptied of bubble 
bath. Jd. at 354-55 (testimony of Anne Fleming, Vice-President in 
charge of marketing at Peters Marketing); Plaintiff's Ex. 10 at Table 7; 
Plaintiff's Ex. 11, Section I at Table 6. 

22. Mothers generally purchase the subject merchandise under pres- 
sure from their children. Tr. at 353-54, 364 (testimony of Anne Flem- 
ing); Plaintiff's Exs. 10 and 11 at Table 4. 

23. The majority of mothers purchase the subject merchandise mainly 
for the arnusement value of the container, rather than the bubble bath 
inside. Tr. at 353 (testimony of Anne Fleming); Plaintiff's Ex. 10 at 
Table 10; Plaintiff's Ex. 11, Section I at Tables 10 and 11. 

24. Rather than buying multiple versions of the same character, cus- 
tomers will sometimes buy different versions of the subject merchandise 
to complete a collection. Tr. at 94 (testimony of Larry Wilhelm). 

25. The subject merchandise is sold in the children’s toiletries section 
of stores, rather than the toy section. Id. at 91-92, 100-101 (testimony of 
Larry Wilhelm), 294—96 (testimony of Julie Beno). 

26. The subject merchandise does not compete directly for sales with 
bubble bath sold by Minnetonka in flat plastic bottles. Jd. at 38-39, 
71-72 (testimony of Larry Wilhelm); 291 (testimony of Julie Beno); 
Plaintiff's Ex. 11, Section I at Table 9. 

27. Examination of advertisements for the subject merchandise 
(Plaintiff's Exs. 9A, 9B, 9C, 9D and 9E) shows little emphasis on the 
bubble bath contained inside the subject merchandise. 

28. The suggested retail price of the subject merchandise is many 
times greater than that of a plain, flat-sided container filled with more 
bubble bath. Tr. at 38-39 (testimony of Larry Wilhelm); 290-91 (testi- 
mony of Julie Beno). 

29. If any of these Findings of Fact shall more properly be Conclusions 
of Law, they shall be deemed to be so. 


CONCLUSIONS OF LAW 


30. The court has jurisdiction over this dispute pursuant to 28 U.S.C. 
§ 1581(a) (1994). Plaintiff timely commenced this action within 180 
days of Customs’ denial of its protest, and all liquidated duties and 
charges were timely paid. 
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31. The court has a duty to find the correct classification of merchan- 
dise. Jarvis Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984). 
To this end, the court employs a two-step process: first, construe the 
relevant tariff classifications; and second, determine under which of the 
properly construed tariff headings the merchandise at issue falls. 
Bausch & Lomb Inc. v. United States, 148 F.3d 1363, 1364-66 (Fed. Cir. 
1998). The first step in this process is a question of law, while the second 
step is a factual inquiry. Jd. at 1366. 

32. “The meaning of a tariff term, a matter of statutory interpreta- 
tion, is a question of law.” Mead Corp. v. United States, 185 F.3d 1304, 
1306 (Fed. Cir. 1999), cert. granted, 120 S.Ct. 2193 (May 30, 2000). 
Where, as here, Customs has not promulgated any relevant regulations, 
“but has merely issued a classification ruling implicitly interpreting an 
HTSUS provision,” the court does not give Customs’ interpretation 
Chevron! deference. Id. at 1306-08. Rather, the court construes a tariff 
term according to its common and commercial meanings, which it pre- 
sumes are the same. Id. at 1308. The court may consult “dictionaries, 
scientific authorities, and other reliable information sources” to ascer- 
tain a tariff term’s common meaning. Id. 

33. Customs’ classification decisions are presumed to be correct, and 
the party challenging the classification has the burden of proving other- 
wise. See 28 U.S.C. § 2639(a)(1) (1994). “The presumption of correct- 
ness is a procedural device that is designed to allocate, between the two 
litigants to a lawsuit, the burden of producing evidence in sufficient 
quantity. Specifically, the importer must produce evidence (the burden 
of production portion of the burden of proof) that demonstrates by a pre- 
ponderance (the burden of persuasion portion of the burden of proof) 
that Customs’ classification decision is incorrect.” Universal Electron- 
ics., Inc. v. United States, 112 F3d 488, 492 (Fed. Cir. 1997) (footnote 
omitted). The court reviews the factual aspects of Customs’ classifica- 
tion decisions de novo under 28 U.S.C. § 2638, § 2640(a)(1), and 
§ 2643(b) (1994). 

34. Classification of goods in the tariff schedule is governed by the 
General Rules of Interpretation (“GRIs”) of the HTSUS and the Addi- 
tional U.S. Rules of Interpretation (“ARIs”). In relevant part, GRI 1 pro- 
vides that “classification shall be determined according to the terms of 
the headings and any relative section or chapter notes and, provided such 
headings or notes do not otherwise require, according to [the subordi- 
nate GRIs].” (emphasis added). 

35. Note 2(u) to Chapter 39 provides that “[t]his chapter [covering 
plastics and articles thereof] does not cover * * * [ajrticles of chapter 95 
(for example, toys, games, sports equipment).” Pursuant to this chapter 
note, the court finds that if the subject merchandise is prima facie classi- 
fiable under heading 9503, as Plaintiff claims, the merchandise may not 


1 Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984) (“[Ilf the statute is silent 


or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a 
permissible construction of the statute.”) 
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be classified in Chapter 39. See Midwest of Cannon Falls, Inc. v. United 
States, 122 F.3d 1423, 1429 (Fed. Cir. 1997) (construing similar chapter 
note). This is true even if the merchandise is otherwise described by a 
heading in Chapter 39. 

36. The term “toys” for purposes of heading 9503 is not defined by sta- 
tute. Webster’s Third New International Dictionary, however, provides 
the following relevant definitions for “toy”: 


3 a: something designed for amusement or diversion rather than 
practical use b: an article for the playtime use of a child either rep- 
resentational (as of persons, creatures, or implements) and in- 
tended esp. to stimulate imagination, mimetic activity, or 
manipulative skill or nonrepresentational (as balls, tops, jump 
ropes) and intended esp. to encourage manual and muscular dex- 
terity and group integration. 


Webster’s Third New International Dictionary (1986) at 2419. The Ox- 
ford English Dictionary similarly defines “toy” as: 


6. A material object for children or others to play with (often an 
imitation of some familiar object); a plaything; also, something con- 
trived for amusement rather than for practical use (esp. in phrase a 
mere toy). 


The Oxford English Dictionary, 2nd Ed. (Vol. XVIII 1989) at 329 (em- 
phasis in original). For its part, the American Heritage Dictionary defi- 
nes “toy” as “[a]n object for children to play with.” American Heritage 


Dictionary (2nd College Ed. 1982) at 1283 

37. Although nothing in heading 9503 or the relevant chapter notes 
explicitly states that an item’s classification as a “toy” is dependent 
upon its use, the court finds inherent in the above definitions the notion 
that an object is a toy only if it is designed and used for amusement, di- 
version or play, rather than practicality. See Orlando Foods Corp. v. 
United States, 140 F.3d 1437, 1441 (Fed. Cir. 1998) (finding “[i]Jnherent 
in the term ‘preparation’ * * * the notion that the object involved is des- 
tined for a specific use”). Consequently, the court construes heading 
9503 as a “principal use” provision, insofar as it pertains to “toys.”2 

38. Because heading 9503 is, in relevant part, a principal use provi- 
sion, classification under this provision is controlled by the principal use 
“of goods of that class or kind to which the imported goods belong” in the 
United States at or immediately prior to the date of importation. ARI 
1(a) (emphasis added); see Primal Lite, Inc. v. United States, 182 F.3d 
1362, 1365 (Fed. Cir. 1999) (construing ARI 1 (a) as “call[ing] for a deter- 
mination as to the group of goods that are commercially fungible with 


2 This conclusion is also consistent with the definition and treatment of the term “toy” under the predecessor to the 
HTSUS, the Tariff Schedules of the United States (“TSUS”). See, e.g., J.C. Penney Purchasing Corp. v. United States 
10 CIT 727, 728 (1986) (noting that schedule 7, part 5, subpart E, headnote 2 of the TSUS defined a “toy” as “any article 
chiefly used for the amusement of children or adults”); Ideal Toy Corp. v. United States, 78 Cust. Ct. 28, 33 (1977 
(“When amusement and utility become locked in controversy, the question becomes one of determining whether the 
amusement is incidental to the utilitarian purpose, or the utility purpose incidental to the amusement.”); see also Pima 
Western, Inc. v. United States, 20 CIT 110, 116-17, 915 F. Supp. 399, 404-05 (1996) (“[O}n a case-by-case basis prior 
decisions should be considered instructive in interpreting the HTS, particularly where the nomenclature previously 


interpreted in those decisions remains unchanged and no dissimilar interpretation is required by the text of the 
HTS|US].” (quoting H. Conf. R. No. 576, at 549-50)). 
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the imported goods”); Group Italglass U.S.A., Inc. v. United States, 
17 CIT 1177, 1177, 839 F. Supp. 866, 867 (1993) (stressing “that it is the 
principal use of the class or kind of goods to which the imports be- 
long[ed]” at or immediately prior to the dates of importation, “and not 
the principal use of the specific imports[,] that is controlling under the 
Rules of Interpretation”). “Principal use” is defined as the use “which 
exceeds any other single use of the article.” Conversion of the Tariff 
Schedules of the United States Annotated Into the Nomenclature Struc- 
ture of the Harmonized System: Submitting Report at 34-35 (USITC 
Pub. No. 1400) (June 1983). 

39. The court finds the “class or kind” of articles considered “toys” 
under heading 9503 to be articles whose principal use is amusement, di- 
version or play, rather than practicality. 

40. To determine whether the subject imports are of the “class or 
kind” of merchandise whose principal use is amusement, diversion or 
play, as Plaintiff claims, or the conveyance or packaging of goods, as De- 
fendant claims, the court examines all pertinent circumstances. United 
States v. Carborundum Co., 63 C.C.PA. 98, 102, 536 F2d 373, 377 (1976). 
Factors which have been considered in making this determination in- 
clude (1) the general physical characteristics of the merchandise; (2) the 
expectation of the ultimate purchasers; (3) the channels, class or kind of 
trade in which the merchandise moves; (4) the environment of the sale 
(i.e., accompanying accessories and the manner in which the merchan- 
dise is advertised and displayed); (5) usage, if any, in the same manner as 
merchandise which defines the class; (6) the economic practicality of so 
using the import; and (7) the recognition in the trade of the use. Id.; see, 
e.g. United States v. Border Brokerage Co., Inc., 706 F.2d 1579, 1582 
(Fed. Cir. 1983); Hartz Mountain Corp. v. United States, 19 CIT 1149, 
1151, 903 F. Supp. 57, 59-60 (1995); Kraft, Inc. v. United States, 16 CIT 
483, 489 (1992) (applying Carborundum factors). “Susceptibility, capa- 
bility, adequacy, or adaptability of the import to the common use of the 
class is not controlling.” Carborundum, 63 C.C.PA. at 102, 536 F2d at 
377. 

41. Based on the foregoing Findings of Fact, the court finds the subject 
merchandise to be of the class or kind of merchandise whose principal 
use is amusement, diversion or play, rather than the conveyance or 
packaging of goods. The unique physical characteristics of the merchan- 
dise, the design and marketing of the merchandise as items of amuse- 
ment (rather than as bubble bath containers), the anthropomorphic 
nature of the merchandise, the expectation of the ultimate purchasers 
that these objects will be used for play, the regular use of the merchan- 
dise by children for amusement purposes, the fact that the merchandise 
does not compete with (and sells at a large premium to) bubble bath in 
flat plastic bottles, and other facts revealed at trial, support this conclu- 
sion. Accordingly, Plaintiffhas rebutted the presumption of correctness 
(28 U.S.C. § 2639(a) (1994)) that attaches to Custom’s classification. 
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42. The court rejects Defendant’s argument that, because Minneton- 
ka was in the business of selling bubble bath, and the use of the subject 
merchandise was to increase sales of bubble bath, the principal use of 
the merchandise was the conveyance or packaging of bubble bath. De- 
fendant’s Post Trial Memorandum Of Law at 22. While the subject mer- 
chandise is used for conveying bubble bath, it is an inefficient product 
for this purpose in terms of both quality and price. Moreover, the evi- 
dence demonstrates that the value of the merchandise comes from its 
utility as a source of play and amusement, rather than as a container for 
bubble bath. 

43. Because the evidence shows that the subject merchandise belongs 
to the class or kind of merchandise whose principal use is amusement, 
diversion or play, the court finds that the merchandise is properly classi- 
fied as “toys” under HTSUS heading 9503. By operation of this finding 
alone,’ as well as by operation of Note 2(u) to Chapter 39, HTSUS, the 
subject merchandise cannot be classified under HTSUS heading 3923. 

44. In the alternative, if heading 9503’s reference to “toys” is more 
properly viewed as an eo nomine provision,‘ rather than a “principal 
use” provision, the evidence above shows the subject merchandise to be 
prima facie classifiable under heading 9503. Thus, pursuant to Note 
2(u) to Chapter 39, the subject merchandise cannot be classified under 
HTSUS heading 3923. 

45. Having found the subject merchandise properly classifiable under 
heading 9503, the court must determine under which subheading the 
merchandise is properly classified. See GRI 6; see also Orlando Food 
Corp., 140 F.3d at 1442. 

46. The first level of subheadings under Heading 9503 (i.e., subhead- 
ings indented once) reveals seven possible classifications: 


1. “Electronic trains, including tracks, signals and other accesso- 
ries thereof” 

2. “Reduced-size (‘scale’) model assembly kits * * * parts and ac- 
cessories thereof” 


3. “Other construction sets and constructional toys, and parts 
and accessories thereof” 


4. “Toys representing animals or non-human creatures (for ex- 
ample, robots and monsters) and parts and accessories thereof” 


5. “Toy musical instruments and apparatus and parts and acces- 
sories thereof” 


6. “Puzzles and parts and accessories thereof” 


7. “Other toys, put up in sets or outfits, and parts and accessories 
thereof.” 


3A finding that subject merchandise is properly classified under one principal use provision necessarily precludes its 
classification from another principal use provision. See Lennox Collections v. United States, 20 CIT 194, 196 (1996) 
(“Principal use is defined as the use which exceeds any other single use. Consequently, the fact that the merchandise 
may have numerous significant uses does not prevent the Court from classifying the merchandise according to the 
principal use of the class or kind to which the merchandise belongs.”) (quotations, citation and emphasis omitted) 


4 In contrast to actual and principal use provisions, which classify goods by use, “[a]n eo nomine classification provi- 


sion is one which describes a commodity by a specific name.” Clarendon Marketing, Inc. v. United States, 144 F.3d 1464, 
1467 (Fed. Cir. 1998). 
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47. Based on the facts above, the court finds the subject merchandise 
properly classified within the subheading covering “[t]oys representing 
animals or non-human creatures (for example, robots and monsters) 
and parts and accessories thereof.” The various characters depicted by 
the subject merchandise (“Snoopy Flying Ace,” “Big Bird,” “Cookie 
Monster,” “Elmo,” etc.) clearly qualify as “toys representing * * * non- 
human creatures.”° In contrast, the subject merchandise is not an “elec- 
tric train,” “musical instrument,” “puzzle” or any of the toys described 
by the other subheadings. 

48. Turning to the final level® of subheadings, the court notes two pos- 
sible choices: (1) subheading 9503.41.00, covering “[s]tuffed toys and 
parts and accessories thereof,” and (2) subheading 9503.49.00, entitled 
“(o]ther.” As the hollow figures at issue are clearly not “stuffed toys,” 
the subject merchandise must be classified under the basket provision 
for “[o]ther.” The court therefore agrees with Plaintiff, and finds the 
subject merchandise correctly classified under HTSUS subheading 
9503.49.00. 

49. If any of these Conclusions of Law shall more properly be Findings 
of Fact, they shall be deemed to be so. 


5 While Ernie appears to be the most human-like of the characters, the court finds Ernie’s cartoon-like figure, orange 
complexion, red button nose, and oval head a sufficient basis for finding him a “non-human creature” for present pur 
poses. See Harmonized Commodity Description and Coding System, Explanatory Notes (1st ed. 1986) (“Explanatory 
Notes”) at 1587 (noting that heading 9503 covers “(toys representing animals or non-human creatures even if possess- 
ing predominantly human physical characteristics (e.g., angels, robots, devils, monsters)”) (emphasis added). The Ex 
planatory Notes are the official interpretation of the scope of the Harmonized Commodity Description and Coding Sys- 
tem (which served as the basis of the HTSUS) as viewed by the Customs Cooperation Council, the international orga- 
nization that drafted the international nomenclature. Thus, while the Explanatory Notes “do not constitute control- 
ling legislative history,” they “nonetheless are intended to clarify the scope of HTSUS subheadings and to offer guid- 
ance in interpreting its subheadings.” Mita Copystar Am. v. United States, 21 F.3d 1079, 1082 (Fed. Cir. 1994) (citing 
Lyntegq, Inc. v. United States, 976 F.2d 693, 699 (Fed. Cir. 1992)). 


6 The statistical suffixes under subheading 9503.49.00 (“Toys not having a spring mechanism” and “Toys having a 
spring mechanism”) are irrelevant for classification purposes, since such suffixes are not part of the legally binding, 
statutory language of the HTSUS. Pima Western, 20 CIT at 116, 915 F. Supp. at 404. 
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ORDER 


GOLDBERG, Judge: In the original remand order the Court instructed 
the United States International Trade Commission (“Commission”) to 
“verify the accuracy of its foreign production, shipments and capacity 
data” and to “take any action necessary after reexamining the foreign 


production, shipments and capacity data.” See Asociacion de Produc- 
tores de Salmon y Trucha de Chile AG v. United States International 
Trade Commission et al., Court No. 98—-09-02759, Slip Op. 99-58 (July 
2, 1999) (“Remand Order”). 

The Court finds that the Commission did not follow the Court’s guide- 
lines contained in the Remand Order. Specifically, upon remand the 
Commission has neither verified the accuracy of the 1998 production 
data for the consolidated subject producers nor, according to Chairman 
Bragg’s own explanation, adjusted the 1998 production data for the con- 
solidated subject producers. See Fresh Atlantic Salmon From Chile 
(Views on Remand), Investigation No. 731-TA-768 (Remand), USITC 
Pub. 3244 (Oct. 1999) at 19 n.76(“Views on Remand”). 

The Court orders the Commission to either (1) adjust the 1998 pro- 
duction data for the consolidated subject producers or (2) justify the de- 
termination that the 1998 production data is, as is, the best information 
available to it. Thus, it is hereby 

ORDERED that the Commission’s determination, Views on Remand, is 
remanded in conformance with this order; 

ORDERED that Commission shall, within thirty (30) days of the date of 
this Order, issue a remand determination. 

ORDERED that the parties may, within ten (10) days of the date on 
which the Commission issues its remand determination, submit memo- 
randa addressing the Commission’s remand determination, not to ex- 
ceed five (5) pages in length; and it is further 
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ORDERED that the Commission may, within ten (10) days of the date on 
which memoranda addressing the Commission’s remand determination 
are filed, submit aresponse memorandum, not to exceed five (5) pages in 
length. 


[PUBLIC VERSION] 


(Ship. Op. 00-88) 


FORMER EMPLOYEES OF ALCATEL TELECOMMUNICATIONS CABLE, 
PLAINTIFF v. HERMAN, SECRETARY OF LABOR, DEFENDANT 
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[Plaintiffs’ motion to certify employees for trade adjustment assistance denied; case re- 
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OPINION 
I. INTRODUCTION 


BARZILAY, Judge: Before the court is Pls.’ Mot. for J. on the Agency R. 
(“Pl.’s Mot.”) contesting the Secretary of the United States Department 
of Labor’s (“Labor” or “Department”) denial of Plaintiff's petition for 
trade adjustment assistance (“TAA”) under section 221(a) of the Trade 
Act of 1974, as amended by the Omnibus Trade and Competitiveness 
Act of 1988 (PL. 100-418).! Plaintiffs claim: (1) Labor’s denial of the 
TAA petition was unsupported by substantial evidence; (2) Labor’s in- 
vestigation violated Plaintiffs’ due process rights; and (3) Plaintiffs are 
entitled to receive TAA benefits because they meet all of the statutory 
criteria for trade adjustment assistance. They ask this court to certify 
Plaintiffs as eligible to receive trade adjustment assistance. 

For the reasons set forth in the following opinion, the court holds that 
the Secretary’s negative determination regarding the petition for trade 
adjustment assistance is unsupported by substantial evidence and arbi- 


119 U.S.C. § 2271, et. seq. (1994). 
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trary and capricious.” Plaintiffs’ motion for judgment on the agency re- 
cord, asking the court to certify the workers for TAA is therefore denied; 
however, the case is remanded for further findings as to whether Alcatel 
had increased imports of articles like or directly competitive with ar- 
ticles produced by the company’s United States facilities.? 


II. BACKGROUND 


In October 1997, Alcatel Telecommunications Cable (“Alcatel”), a 
manufacturer of optical fiber for use in telephone cables, announced 
that it would close its manufacturing facility located in Roanoke, Virgin- 
ia (“Roanoke facility”), and that over 150 employees would be laid off 
due to a loss of customers and revenue.* On October 23, 1997, three em- 
ployees filed a TAA petition with the Department of Labor (“first peti- 
tion”). Id. Approximately seven weeks after receiving the first petition, 
the Department, pursuant to 19 U.S.C. § 2271(a), published a notice in 
the Federal Register that it was initiating an investigation of the peti- 
tion. See Investigations Regarding Certifications of Eligibility to Apply 
for Worker Adjustment Assistance, 62 Fed. Reg. 65095 (Dec. 10, 1997). 
Labor initiated the investigation on November 17, 1997. See Def.’s Opp. 
to Pls.’ Mot. for J. Upon the Agency R. (“Def.’s Opp.”) at 3. Thereafter, the 
Department issued an undated investigative report based on Alcatel’s 
responses to a U.S. Department of Labor Confidential Data Request is- 
sued to Alcatel by the Virginia Employment Commission to determine 
worker eligibility for NAFTA Transitional Adjustment Assistance 
(“NAFTA-TAA”) benefits, which addressed mainly the effects of Mexi- 
can and Canadian imports. See Pls.’ Mem. at 4; Def.’s Opp. at 3; Supp. 
Conf. AR at 9-14. 

According to Alcatel’s responses to the Confidential Data Request, 
{| | Supp. Conf AR at 11-12. 

On December 9, 1997, Labor issued a Negative Determination Re- 
garding Eligibility to Apply for Worker Adjustment Assistance. Id. at 
15-16. In its determination, the Secretary concluded that criterion 
three of the group eligibility requirements of the Trade Act of 1974 had 
not been met.° Jd. at 15. The Secretary of the Department found: 


Alcatel Cable closed the Roanoke plant and has transferred all pro- 
duction from Roanoke, Virginia to another Alcatel optical fiber 
manufacturing facility located within the U.S. * * * After careful re- 
view, I determine that all workers of Alcatel Cable, Roanoke, Vir- 


On ie . F ‘ 
“See infra Part III for a discussion of the appropriate standard of review. 


3 The court need not consider Plaintiffs’ due process claim at this time, nor will it order Labor to certify Plaintiffs as 
eligible for assistance 

4The Supplemental Administrative Record, Business Confidential Information (“Supp. Conf. AR”) in this case 
states that Alcatel’s closing of the Roanoke plant was said to affect approximately | | workers. Supp. Conf. AR at 7 
Alcatel’s Mem. of Law in Supp. of Pls.’ Mot. for J. Upon the Agency R. (“Pls.’ Mem.”) indicates that “215 employees 
would be laid off due to a loss of customers and revenue.” Pls.’ Mem. at 3. The actual number is thus unclear. For pur- 
poses of this case, it is important to note that the entire Roanoke plant was closed, and all workers employed at that 
plant lost their jobs 

° As will be later discussed in detail, the third criterion of 19 U.S.C. §2272(a)(3) (1994) is that increases of imports of 
articles like or directly competitive with articles produced by the firm or appropriate subdivision have contributed im- 
portantly to the separations of the workers and to the absolute decline in sales or production. 
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ginia are denied eligibility to apply for adjustment assistance under 
Section 223 of the Trade Act of 1974. 


Id. at 16. On December 10, 1997, Labor published notice in the Federal 
Register that a petition for trade adjustment assistance had been filed 
and an investigation commenced. See 62 Fed. Reg. 65095. On December 
11, 1997, the Department sent letters announcing its negative deter- 
mination to Alcatel and to the three petitioning workers. See Supp. 
Conf. AR. at 19-22. Notice of the determination was published in the 
Federal Register on January 6, 1998, in accordance with 19 U.S.C. 
§ 2273 (1994). See Notice of Determinations Regarding Eligibility to Ap- 
ply for Worker Adjustment Assistance and NAFTA Transitional Adjust- 
ment Assistance, 63 Fed. Reg. 577 (Jan. 6, 1998). The Department did 
not provide actual notice regarding the first petition to any other former 
employees at any time. 

On December 8, 1997, Joan K. Saunders and two other former Alcatel 
employees filed a petition (“second petition”) on behalf of the same 
worker group, stating that the shifting of production to an Alcatel affili- 
ate in Brazil had caused the closure of the Roanoke plant and the loss of 
the Roanoke employees’ jobs. See Administrative Record (“AR”) at 6. 
The Department launched no investigation of the allegations in Ms. 
Saunders’ petition, despite her claim that production was being out- 
sourced to an Alcatel plant in Brazil. Rather, by form letter dated Janu- 
ary 14, 1998, the Department informed Ms. Saunders that it had denied 
her petition based on a “recently issued negative determination cover- 
ing the same worker group” listed on her petition, i.e. former employees 
of Alcatel’s Roanoke facility. See AR at 7. 

Appearing pro se and by letter dated February 14, 1998, Ms. Saunders 
requested judicial review of the Secretary’s determination. See Def.’s 
Opp. at 8. The Clerk of the United States Court of International Trade 
accepted the letter as fulfillingin principle the requirements of the sum- 
mons and complaint for the commencement of a civil action under 
28 U.S.C. § 1581(i) (1994) to challenge Labor’s denial of her petition. On 
April 17, 1998, Defendant filed a motion to dismiss for lack of jurisdic- 
tion, asserting that Plaintiffs’ complaint was untimely under 28 U.S.C. 
§1581(d)(1), because Plaintiffs had failed to file their petition for judicial 
review within the sixty-day period of limitations mandated by 19 U.S.C. 
§2395(a) (1994). Plaintiffresponded pro se to Defendant’s motion to dis- 
miss, and Counsel was appointed for petitioners by this court on July 28, 
1998. Thereafter, the court denied Defendant’s motion to dismiss, hold- 
ing that the sixty-day limitations period under §2395(a) was not applica- 
ble, and that the action had been timely and properly commenced within 
the two-year limitations period under 28 U.S.C. §1581(i). 

In this action, Ms. Saunders claims that (1) the former workers of Al- 
catel’s Roanoke facility are entitled to TAA benefits; (2) the Depart- 
ment’s negative determination regarding eligibility to apply for TAA 
benefits was based on insufficient evidence; (3) the Department should 
have investigated the allegations in her petition rather than relying on 
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the first negative determination; and (4) Labor’s failure to provide her 
actual notice of the 10-day period in which to request a hearing on the 
first petition deprived her of due process. 


III. STANDARD OF REVIEW 


Cases contesting the denial of trade adjustment assistance are gener- 
ally filed under 28 U.S.C. §1581(d); this court must uphold a determina- 
tion by the Department of Labor if it is supported by substantial 
evidence and is otherwise in accordance with law. See 19 U.S.C. 
§ 2395(b); Woodrum v. Donovan, 5 CIT 191, 193, 564 F Supp. 826, 828 
(1983), aff'd 737 F.2d 1575 (Fed. Cir. 1984). “Substantial evidence has 
been held to be more than a ‘mere scintilla,’ but sufficient enough to rea- 
sonably support a conclusion.” Former Employees of Swiss Industrial 
Abrasives v. United States, 17 CIT 945, 947, 830 F Supp. 637, 639-40 
(1993) (citing Ceramerica Regiomontana, S.A. v. United States, 10 CIT 
399, 405, 636 F Supp. 961, 966 (1986), aff'd, 810 F 2d 1137 (Fed. Cir. 
1987)). In evaluating the evidence underlying Labor’s conclusions, the 
court may consider only the administrative record before it. See 
28 U.S.C. § 2640(c) (1994); International Union v. Reich,22 CIT __, 
___, 20 F Supp. 2d 1288, 1292 (1998). 

Defendants observe that 28 U.S.C. § 2640(e) provides, “[iln any civil 
action not specified in this section, the Court of International Trade 
shall review the matter as provided in section 706 of title 5.” Def-’s Opp. 
at 14. Although a TAA case, this particular action was accepted by the 
court as filed under 28 U.S.C. § 1581(i). As section 2640 does not specify 
the standard of review for civil actions filed under 28 U.S.C. §1581(i), the 
court reviews the motion under 5 U.S.C. $706 (1994). In reviewing an 
agency action under this statute, the court must “hold unlawful and set 
aside agency action, findings, and conclusions found to be—(A) arbi- 
trary, capricious, an abuse of discretion, or otherwise not in accordance 
with law. * * *” 5 US.C. § 706(2)(A). Not surprisingly, the court has 
found no precedent regarding how the arbitrary and capricious stan- 
dard should be applied in a TAA dispute. The court must therefore fol- 
low the general guidance of the Supreme Court: 


The scope of review under the “arbitrary and capricious” standard 
is narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must examine the relevant data 
and articulate a satisfactory explanation for its action including a 
“rational connection between the facts found and the choice made.” 
In reviewing that explanation, we must “consider whether the deci- 
sion was based on aconsideration of the relevant factors and wheth- 
er there has been a clear error of judgment.” 


Motor Vehicle Mfr.’s Ass’n v. State Farm Mut. Auto. Ins., 463 U.S. 29, 43 
(1983) (citations omitted). The arbitrary and capricious standard of re- 
view is narrower than the substantial evidence standard, and the court 
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will therefore remand Labor’s negative determination only if it finds 
that 


the agency has relied on factors which Congress has not intended it 
to consider, entirely failed to consider an important aspect of the 
problem, offered an explanation for its decision that runs counter to 
the evidence before the agency, or is so implausible that it could not 
be ascribed to a difference in view or the product of agency exper- 
tise. 


Id. 


IV. DiscussION 
A. The court must examine Plaintiffs’ substantive claims regarding the 
first petition in order to determine the reasonableness of Labor’s 
refusal to conduct an investigation pursuant to the second petition. 

Upon receipt of a properly filed and verified petition, the Director of 
the Office of Trade Adjustment Assistance “shall initiate, or order to be 
initiated, such investigation as he determines to be necessary and ap- 
propriate.” 29 CFR §90.12 (1995). In this case, the Secretary summarily 
denied the second petition as duplicative of the first petition, without 
conducting a separate investigation. Plaintiffs claim that by failing to 
conduct an investigation, Labor “violat[{ed] its obligation to investigate 
every petition it receives.” Pls.’ Mem. at 29-30. In response, Defendant 
postulates, “[t]o suggest that the Department had an obligation to in- 
vestigate an entirely duplicative petition for trade adjustment assis- 
tance benefits filed on the heels of a completed investigation regarding 
the eligibility of the same worker group is simply not logical.” Def:’s Opp. 
at 16. 

The court cannot agree with Plaintiffs’ contention that the Depart- 
ment must investigate every petition it receives, including those dupli- 
cative of previously-filed petitions. Indeed, “[i]t is well-settled law that 
the nature and extent of an investigation are matters resting within the 
sound discretion of administrative officials.” Former Employees of VTC 
Inc. v. Reich, 17 CIT 1483, 1437, 1993 WL 541685, at *3, (Dec. 30, 1993) 
(citations omitted). Limits on Labor’s discretion do, however, exist. 
“(N]o deference is due to determinations based on inadequate investiga- 
tions.” Former Employees of Hawkins Oil and Gas, Inc., v. United States 
Secretary of Labor, 17 CIT 126, 130, 814 F Supp. 1111, 1115 (1993) (cita- 
tions omitted). Therefore, it is not per se unreasonable or inadequate for 
Labor to deny a petition without investigation, based on the fact that the 
petition is entirely duplicative of a previously filed petition. This is not 
to validate Defendant’s blanket statement that investigation of a dupli- 
cative petition is illogical. Rather, the court must evaluate, on a case by 
case basis, whether or not denial of the second petition was reasonable 
under the particular circumstances at hand. 

Defendant claims that because Plaintiffs are before the court pur- 
suant to its jurisdiction under 28 U.S.C. §1581(i) rather than 
§1581(d)(1), Plaintiffs are allowed to challenge only the “administra- 
tion and enforcement of the procedures employed by the Secretary of 
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Labor in arriving at the determination to deny Plaintiffs’ petition” and 
that “[a]s a consequence, any challenge to the merits of the Secretary’s 
negative determination regarding the First Petition is necessarily out- 
side the scope of this litigation, as well as untimely.” Def-:’s Opp. at 17. 
The court disagrees. 

The court cannot strictly defer to Labor’s actions without undertak- 
ing a review of the investigation, merely because Plaintiffs could not 
timely file their petition for TAA under §1581(d)(1), “which would nec- 
essarily entail a review of the Department’s investigation and ultimate 
decision-making process.” Def.’s Opp. at 18. If the second petition was 
duplicative of the first, as Defendant contends, it would have involved 
the same petitioners as well as the same matters to be investigated. 
Clearly, the petitioners before the court in this case are different from 
those who filed the first petition, although all are former Alcatel em- 
ployees. In order to determine whether the matter to be investigated is 
the same, the court must review the first petition. Moreover, the court 
must assess the investigation conducted pursuant to the first petition, 
as it was the only one carried out for the benefit of the Alcatel workers. 
Only then can the court properly assess whether the investigation un- 


der the first petition was sufficiently adequate to deny the second peti- 
tion. 


B. The Secretary’s negative determination regarding the eligibility of 


Alcatel employees for TAA benefits was unsupported by substantial 
evidence and arbitrary and capricious. 


The trade adjustment assistance program allows workers whose job 
losses are attributable to import competition to receive unemployment 
compensation, training, job search, relocation allowances, and other 
employment services. See 19 U.S.C. §§ 2291-2298 (1994); Former Em- 
ployees of Linden Apparel Corp. v. United States, 13 CIT 467, 467, 715 F 
Supp. 378, 379 (1989). Section 221(a) of the Trade Act of 1974 provides: 


(a) The Secretary shall certify a group of workers * * * as eligible 


to apply for adjustment assistance under this subpart if he deter- 
mines— 


(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 
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(b) For purposes of subsection (a)(3) of this section— 

(1) the term “contributed importantly” means a cause which 
is important but not necessarily more important than any oth- 
er cause. 

19 U.S.C. §2272. “It is settled law that plaintiffs must meet all three re- 
quirements of section 222 of the Trade Act to be entitled to relief.” For- 
mer Employees of CSX Oil and Gas Corp. v. United States, 13 CIT 645, 
649, 720 F Supp. 1002, 1006 (1989). The Department determined that 
Plaintiffs were separated from employment due to a domestic transfer 
of production, and had failed to satisfy the third requirement that in- 
creased imports contribute importantly to the workers’ separations. 
Plaintiffs claim that the Department’s negative determination was not 
based on substantial evidence for three reasons: (1) the Department 
erred by limiting the investigation to the issue of whether petitioners 
were entitled to NAFTA-TAA benefits, as opposed to general TAA bene- 
fits; (2) Labor’s factual investigation was “woefully inadequate” in that 
it did not produce any information that would allow the Department to 
make an informed decision regarding the separation of the Alcatel em- 
ployees; and (3) the Department denied the petitions on the basis of an 
erroneous belief that Alcatel was shifting production to other US. facili- 
ties. See Pls.’ Mem. at 12-13. The court will examine each of Plaintiffs’ 
arguments in turn. 


(1) The Department’s use of a NAFTA-TAA questionnaire as the basis for 
its negative determination is probative of the adequacy of the 
investigation, but does not by itself demand a remand or judicial 
certification of the workers as eligible for TAA. 

Plaintiffs assert that the questionnaire upon which the Department’s 
negative determination was based addressed only NAFTA-TAA issues, 
and therefore “did not pose the questions necessary in order to assess 
petitioners’ eligibility for TAA benefits.” Pls.’ Mem. at 13. [ ] Supp 
Conf. AR at 11-12. 

Plaintiffs claim that “(determining that petitioners were not entitled 
to NAFTA-TAA benefits was of little to no relevance to the issue of 
whether they were entitled to general TAA benefits.” Pls.’ Mem. at 14. 
Defendants do not dispute that a NAFTA-TAA questionnaire, rather 
than a TAA questionnaire, was used in Labor’s investigation of the first 
petition for TAA benefits. Rather, Labor claims that the NAFTA-TAA 
questionnaire provided all of the necessary data and critical information 
for the Secretary to properly make an informed eligibility determina- 
tion; therefore, the Department’s use of the incorrect form was merely 
harmless error. Def.’s Opp. at 24. Plaintiffs responded that the use of the 
NAFTA-TAA questionnaire was material error, because it did not elicit 
the relevant information that would have revealed to the Department 
the loss of jobs and production to Brazil, anon-NAFTA country. Reply to 
Def.’s Opp. to Pls.’ Mot. for J. Upon the Agency R. (“Pls.’ Reply”) at 2. 

The court agrees with Defendants that use of the NAFTA-TAA ques- 
tionnaire instead of a general TAA questionnaire is not enough by itself 
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to require a remand. In the NAFTA-TAA Confidential Data Request, 
questions 4 and 7 relate to the third criterion for TAA, that import sub- 
stitution contribute importantly to the separation of the workers. Supp. 
Conf. AR at 11. Although neither question requires that the answer be 
provided solely in relation to NAFTA countries, because the form is en- 
titled “NAFTA Transitional Adjustment Assistance Confidential Data 
Request,” a respondent may understandably presume that the entire 
questionnaire concerns imports from only Mexico or Canada. Question 
4 asks: “Has your company increased its imports of articles that are like 
or directly competitive with articles produced by your firm?” Jd. The 
form then provides that if the “yes” box is checked, the company should 
check the box indicating whether the imports originated in Mexico, Can- 
ada, or “other country.” Id. Alcatel checked the [ | Jd. Similarly, ques- 
tion 7 asks, “Have your company’s customers increased imports of 
articles that are like or directly competitive with articles produced by 
your firm?” Jd. As with question 4, the [ | Id. 

The court does agree with Plaintiffs’ characterization of this inves- 
tigation as cursory, based, in part, on the use of a form clearly meant for 
another claim. However, as questions regarding increased imports from 
other countries do appear on the NAFTA-TAA Confidential Data Re- 
quest, the court cannot agree with Plaintiffs that Labor’s use of the 
NAFTA-TAA questionnaire renders “the Secretary’s chosen methodol- 
ogy * * * ‘so marred that [his] finding is arbitrary,’” thus providing the 
good cause necessary to remand the Department’s negative determina- 
tion. Pls.’ Mem. at 15 (quoting Linden, 13 CIT at 469, 715 F Supp. at 381 
(citations omitted)). The use of a NAFTA-TAA questionnaire does not 
by itself render the Secretary’s decision arbitrary and capricious. 


(2) The Department of Labor failed to adequately investigate whether 
imports from other countries contributed importantly to petitioners’ 
Job losses. 

Plaintiffs claim that had Labor focused on an analysis of whether peti- 
tioners were eligible for TAA benefits, “it would have determined that 
the Alcatel workers were entitled to such benefits by virtue of the com- 
pany outsourcing to its non-US. plants a majority of the production pre- 
viously performed in Roanoke.” Pls.’ Mem. at 15. According to 
Plaintiffs, because the Department did not focus on TAA benefits, it con- 
ducted an inadequate determination based on incomplete and inaccu- 
rate data. Jd. Furthermore, “the Department did not conduct a field 
investigation, or confer on the telephone or in writing with any em- 
ployees or other sources regarding the veracity of Alcatel’s claims.” Id. 
at 16. Additionally, Plaintiffs claim, the Department did not investigate 
news reports, examine Alcatel’s corporate structure, or verify Alcatel’s 


assertions regarding its domestic production and lack of imports. See id. 
at 16, 17. 
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Defendant initially responds that the court is required to give sub- 
stantial deference to Labor’s methodology.® Defendant asserts that the 
investigation into Alcatel’s claims was adequate and that it was reason- 
able for the Secretary to base her negative determination upon the re- 
sults of that investigation. Def’s Opp. at 25. According to the 
Department, “plaintiffs rely upon a series of unsupported, outside the 
record documents and statements,” which should not be considered by 
the court. Id. at 24. Had Plaintiffs wished to submit such information for 
consideration, “the appropriate time * * * would have been in connec- 
tion with a request for reconsideration of the Secretary’s denial of the 
Second Petition, * * * and not during the judicial review process in this 
Court.” Id. at 25 (citing Pauling v. Reich, 20 CIT 358, 361, 930 F Supp. 
618, 621 (1996)). 

Although Labor generally enjoys broad discretion in managing TAA 
investigations, the court owes no deference to determinations based on 
inadequate investigations. See Hawkins, 17 CIT at 130, 814 F Supp. at 
1115. Rather, the “rulings made on the basis of those findings [must] be 
in accordance with the statute and not be arbitrary and capricious, and 
for this purpose the law requires a showing of reasoned analysis.” Int’] 
Union v. Marshall, 584 F. 2d 390, 396 n. 26 (D.C. Cir. 1978). “In this re- 
gard, courts have observed that ‘because of the ex-parte nature of the 
certification process, and the remedial purpose of the trade adjustment 
assistance program, the Secretary is obliged to conduct his investigation 
with the utmost regard for the interests of the petitioning workers.’” 
Stidham v. U.S. Department of Labor, 11 CIT 548, 551, 669 F Supp. 432, 
435 (1987) (citations omitted). 

While only permitted to consider information contained within the 
administrative record,’ if good cause is shown the court may order a re- 
mand pursuant to 19 U.S.C. § 2395(b). The Secretary of Labor may be 
required to take further evidence when the agency’s investigation is so 
impaired that the Secretary’s finding could not be based on substantial 
evidence. See Linden, 13 CIT at 469, 715 F Supp. at 381; Swiss Industri- 
al, 17 CIT at 947, 830 F Supp. at 640 (quoting Local 116 v. U.S. Secretary 
of Labor, 16 CIT 490, 492, 793 F Supp. 1094, 1096 (1992)(citations 
omitted)). Indeed, this court has remanded cases to the Department of 
Labor when investigations were so inept as to provide such a scant ad- 
ministrative record that an affirmation of Labor’s determination would 
have been as arbitrary as the investigation itself. See Local 116, 16 CIT 
at 493, 793 F Supp. at 1096 (“In accordance with this standard of review, 
this Court cannot in good conscience affirm a determination on the basis 
of the administrative record in the case at hand.”). It is therefore sound- 
ly within the court’s judicial authority to remand an investigation that 
falls below the “threshold requirement of reasonable inquiry,” and de- 


6 See supra Part IV, Section A. 


7 See 28 U.S.C. §2640(c); International Union, United Automobile, Aerospace and Agricultural Implement Workers of 
America, UAW Local 1283 v. Reich, 22 CIT ; , 20 F. Supp.2d 1288, 1292 (1998) (“The Court decides an adjust- 


ment assistance case based on the administrative record before it.”) 
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mand further evidence and investigation if necessary. Hawkins, 17 CIT 
at 130, 814 F Supp. at 1115. 

In the case at bar, an examination of the administrative record reveals 
no more than an inadequate investigation lacking detail, and certainly 
not one conducted with utmost regard for the workers. See Stidham, 
11 CIT at 551, 669 F. Supp. at 435 (citations omitted). The court there- 
fore holds that the Department has failed to make a reasonable inquiry 
into the claims of Alcatel’s former employees, and remands the case to 
Labor to take further evidence. See Swiss Industrial, 17 CIT at 949, 830 
F. Supp. at 641. 

First, Labor based its negative determination on Alcatel’s responses 
to a questionnaire designed not for TAA petitions, but for NAFTA-TAA 
requests.[ |Conf Supp. AR at 11. Plaintiffs claim, and Defendant does 
not dispute, that the Department relied on nothing more than the NAF- 
TA-TAA questionnaire in making its determination. Pls.’ Mem. at 17. 

Second, Labor did nothing to verify the accuracy of Alcatel’s re- 
sponses to the questions in that Confidential Data Request. This court 
has previously held that “failure to verify information obtained * * * via 
telephone conversations or other correspondence [is] unreasonable.” 
Local 116, 16 CIT at 494, 793 F Supp. at 1097. Yet the Department did 
not conduct a field investigation, confer on the telephone or in writing 
with employees or other sources regarding the legitimacy of Alcatel’s 
claims, or examine publicly-available news reports in which an Alcatel 
spokesperson conceded that production at the Roanoke facility was be- 
ing transferred overseas. Pls.” Mem. at 16-17. 

Third, in its final determination, the Department merely submitted, 
with no known investigation, that imports did not contribute impor- 
tantly to worker separation. Conf. Supp. AR. at 17-18. In an attempt to 
bolster its suggestion, Defendant repeats this conclusion in its response 
brief: “the Department found that plaintiffs were separated from em- 
ployment due to a domestic transfer of production. * * * In addition, the 
administrative record contains no evidence that this transfer of produc- 
tion was related to import penetration.” Def.’s Opp. at 20. As noted earli- 
er, an administrative determination is arbitrary and capricious if the 
agency has “entirely failed to consider an important aspect of the prob- 
lem. * * *” Motor Vehicle Mfr.’s Ass’n, 463 U.S. at 43. Regarding trade 
adjustment assistance matters, this court has stated, 


[A] proper investigation of petitioners’ allegations in the case at bar 
would seek to determine which imported products petitioners al- 
lege caused their displacement, and would then ascertain whether 
these articles were like or directly competitive with articles pro- 
duced at the * * * plant. Finally, the proper investigation would 
have determined if these imports “contributed importantly” to the 
petitioners’ displacement. 


Swiss Industrial, 17 CIT at 948, 830 F Supp. at 640. Examination of the 
administrative record in this case reveals an utter lack of investigation 
into whether or not increases of imports of articles like or directly com- 
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petitive with articles produced by Alcatel contributed importantly to the 
workers’ separation. The Department entirely failed to consider wheth- 
er the former Alcatel employees met the third criterion for TAA. See 
Supp. Conf. AR at 17-18. 

An unsupported conclusion simply does not suffice as a proper inves- 
tigation. Indeed, the court agrees with Plaintiffs that “[i]t was the sheer 
inadequacy of the investigation that left this administrative record so 
barren; as such, Defendant cannot now use it to justify a flawed find- 
ing.” Pls.’ Reply Br. at 3. The Department’s investigation did not meet 
the threshold requirement of reasonableness; Labor’s denial of the peti- 
tion was arbitrary and capricious and unsupported by substantial evi- 
dence. The court therefore remands the case for a thorough 
investigation of whether imports of like or directly competitive products 
contributed importantly to the workers’ job losses. See 19 U.S.C. 
§ 2272(a)(3). The court will not demand that Labor consider specific 
documentation, public news reports, or other material upon remand. 
However, in its remand determination to the court, Labor must provide 
evidence and explanation that it has made a reasonable and adequate 
inquiry into whether increased imports of like or directly competitive 
products contributed importantly to the separation of the employees. 


V. CONCLUSION 


For the foregoing reasons, the court remands Labor’s negative deter- 
mination for further investigation into whether like or directly competi- 


tive products contributed importantly to the separation of the Roanoke 
employees. Judgment will be entered for Plaintiffs accordingly. 
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OPINION 


BARZILAY, Judge: This case is before the court pursuant to Plaintiffs’ 
USCIT R. 56.2 Motion for Judgment Upon an Agency Record. Krupp 


Thyssen Nirosta GmbH (“KTN”) is a German producer of stainless 
steel and Krupp Hoesch Steel Products, Inc. (“KHSP”) is KTN’s United 
States sales affiliate. Plaintiffs challenge certain aspects of the final de- 
termination of the Department of Commerce’s International Trade Ad- 
ministration (“Commerce” or “Department”) in the antidumping 
investigation of stainless steel sheet and strip from Germany. See Final 
Determination of Sales at Less Than Fair Value; Stainless Steel Sheet 
and Strip in Coils from Germany, 64 Fed. Reg. 30,710 (1999) (“Final De- 
termination”), as amended, 64 Fed. Reg. 40,557 (1999). The court has 
jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). 


I. BACKGROUND 


On June 30, 1998, Commerce initiated antidumping duty investiga- 
tions covering stainless steel sheet and strip in coils from several coun- 
tries. See Initiation of Antidumping Duty Investigations: Stainless Steel 
Sheet and Strip in Coils From France, Germany, Italy, Japan, Mexico, 
South Korea, Taiwan, and the United Kingdom, 63 Fed. Reg. 37521 
(1998). Commerce determined the period of investigation to be from 
April 1, 1997 through March 31, 1998. See Final Determination, 64 Fed. 
Reg. at 30,712. 

During the period of investigation, KTN was a subsidiary of Krupp 
Thyssen Stainless (“KTS”). KTS was a joint venture holding company 
owned by two German steel manufacturers, Krupp AG Hoesch-Krupp 
(“Krupp”) and Thyssen Stahl AG (“Thyssen”). Krupp owned sixty per- 
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cent of KTS and Thyssen owned forty percent. Thyssen also owned re- 
sellers in Germany (“German Resellers”) and in the United States 
(“USR”). KTN sold the subject merchandise in Germany direct from its 
factory and inventory, through a KTN affiliated service center specializ- 
ing in resale of second quality stainless products and through the Ger- 
man Resellers. KTN sold the subject merchandise in the United States 
through KHSP USR and two other Thyssen owned importers. Com- 
merce determined that KTN was affiliated with Thyssen and, through 
Thyssen, with Thyssen’s affiliated resellers and service centers in Ger- 
many and the United States. See Final Determination, 64 Fed. Reg. at 
30,713. Because KTN failed to supply the German Resellers’ down- 
stream sales data, Commerce found KTN failed to act to the best of its 
ability, and applied partial adverse facts available in the margin calcula- 
tion. See id. at 30,726. 

Following the preliminary dumping finding, Commerce conducted a 
number of verifications. Only the verification of USR’s data and the ac- 
companying results are in contention in the case before the court. Com- 
merce conducted its verification of USR’s sales data at the end of 
February, 1999, and its verification of USR’s cost data at the beginning 
of March, 1999. In the Final Determination, Commerce rejected USR’s 
data entirely, applying total adverse facts available. Commerce deter- 
mined that KTN failed to cooperate to the best of its ability because it 
failed to ensure the accuracy of its data prior to verification. See id. at 
30,739. 


II. STANDARD OF REVIEW 

In reviewing a challenge to Commerce’s determination in an anti- 
dumping investigation, the court is to hold unlawful a determination, 
finding or conclusion by Commerce that is unsupported by substantial 
evidence or otherwise not in accordance with law. See 19 US.C. 
§ 1516a(b)(1)(B)(i) (1994). Substantial evidence is “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Consolidated Edison v. NLRB, 305 U.S. 197, 229 (1938); 


accord Matsushita Elec. Indus. v. United States, 750 F.2d 927, 933 (Fed. 
Cir. 1984). 


III. DIiscUSSION 
A. German Resellers 


Plaintiffs challenge Commerce’s Final Determination with respect to 
the German Resellers on two grounds. First, they argue that Com- 
merce’s decision to use adverse facts available was not supported by sub- 
stantial evidence. Second, Plaintiffs argue that even if the use of adverse 
facts available was supported by substantial evidence, the particular ad- 
verse facts chosen by Commerce were not. 


1. Commerce’s decision to use adverse facts available is supported by 
substantial evidence. 

Commerce is required in antidumping investigations to compare “the 

US. prices of the subject merchandise to the prices (‘normal value’) for 





U.S. COURT OF INTERNATIONAL TRADE 163 


the same or similar merchandise in the home market.” Mannesmann- 
rohren-Werke A.G. v. United States, 77 F. Supp.2d 1302, 1304 (CIT 1999) 
(citing 19 U.S.C. §§ 1677a, 1677b (1994)). In order to calculate and verify 
the difference between these prices, Commerce requests various data 
from parties to the investigation. If parties fail to supply the data or 
when the data cannot be verified, Commerce is required by statute to 
“use the facts otherwise available in reaching the applicable determina- 
tion. * * *” 19 U.S.C. § 1677e(a). Further, if Commerce “finds that an in- 
terested party has failed to cooperate by not acting to the best of its 
ability to comply with a request for information * * *[Commerce] may 
use an inference that is adverse to the interests of that party in selecting 
from among the facts otherwise available.” 19 U.S.C. § 1677e(b). 

Plaintiffs do not dispute that the use of facts available is necessary. 
Rather, Plaintiffs argue that the decision by Commerce to apply adverse 
facts available for KTN’s alleged refusal to cooperate to the best of its 
ability is not supported by substantial evidence. The court does not 
agree. 

In the Final Determination, Commerce found that KTN, the wholly 
owned subsidiary of KTS, a joint venture between Krupp and Thyssen, 
was affiliated with the German Resellers, who were wholly owned by 
Thyssen. See Final Determination, 64 Fed. Reg. at 30,713. KTN asserts 
that while the two companies may be affiliated through their common 
parent company, Thyssen, KTN has no operational control over the Ger- 
man Resellers and therefore, could not be expected to compel them to 
produce their sales data. In other words, KTN claims that it was unable 
to comply with Commerce’s data requests regarding the German Resel- 
lers, and that its failure to provide the information does not evince a fail- 
ure to act to the best of its ability. 

The affiliation issue and its attendant issues of potential or actual op- 
erational control were thoroughly addressed by petitioners, respond- 
ents and Commerce during the investigative process. See id. at 30,713, 
30,721-24; CR 34, Memorandum from Analyst/IA to File (Nov. 13, 
1998); Notice of Preliminary Determination of Sales at Less Than Fair 
Value and Postponement of Final Determination; Stainless Steel Sheet 
and Strip in Coils from Germany, 64 Fed. Reg. 92, 95 (1999). Although 
the issue of control anda party’s ability to cooperate are linked, the facts 
of this case, as revealed by the record, make an analysis of the issue of 
whether KTN had the ability to control the German Resellers unneces- 
sary. Therefore, the court declines to address the issue of whether actual 
control must be shown, and instead bases its decision on whether the ap- 
plication of adverse facts available was appropriate on other grounds. 

In World Finer Foods v. United States, 2000 WL 897752 (CIT June 26, 
2000), this court found Commerce’s decision to apply adverse facts 
available to an interested party improper, inter alia, because such party 
had written to Commerce explaining its inability to supply the data. In 
this case, however, KTN failed to notify Commerce Department officials 
in writing of its claimed inability to supply data from the German Resel- 
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lers despite the questionnaire’s request that it do so. See Confidential 
Record Doc. (“CR”) 15, Letter from Hogan & Hartson to Dep’t Com- 
merce (Sept. 8, 1998); see also Final Determination, 64 Fed. Reg. at 
30,726-27. KTN not only failed to explain its claimed inability to re- 
trieve data from the German Resellers; it also indicated by letter that it 
did “not intend to report sales by [the German Resellers]” [ ]. See CR 30, 
Letter from Hogan & Hartson to Dep’t Commerce (Oct. 29, 1998); see 
also Final Determination, 64 Fed. Reg. at 30,726-27. Thus, in this case 
the burden never shifted to Commerce to consider KTN’s ability to sup- 
ply the German Reseller’s downstream sales data. See World Finer 
Foods, 2000 WL 897752, at * 3. Based on this record evidence, and ab- 
sent any evidence in the record that KTN requested data from the Ger- 
man Resellers, the court finds that Commerce’s decision to apply 
adverse facts available with respect to the German Resellers pursuant 
to 19 U.S.C. § 1677e(b) was supported by substantial evidence. 


2. Commerce must explain its selection of adverse facts available. 


Plaintiffs argue that even if Commerce may properly draw an adverse 
inference, it still must adhere to certain standards in selecting the ad- 
verse facts.! The court agrees. Even under the former best information 
available statute, which provided Commerce wider latitude, Commerce 
had to select facts from the record that met the basic goals of the statute: 
“to encourage compliance while determining current margins as accu- 
rately as possible.” National Steel Corp. v. United States, 20 CIT 100, 
103, 913 F Supp. 593, 596 (1996) (citing Rhone Poulenc, Inc. v. United 
States, 899 F2d 1185, 1191 (Fed. Cir. 1990)); see also National Steel 
Corp. v. United States, 18 CIT 1126, 1132-33, 870 F Supp 1130, 1136-37 
(1994) (discussing limits on Commerce’s use of best information avail- 
able).2 The adverse facts selected, therefore, must be non-aberrant, ra- 
tionally related to sales, and indicative of KTN’s customary selling 
practices. National Steel, 20 CIT at 103, 913 F Supp. at 596. 

In the current case, Commerce selected the “highest NV [normal val- 
ue] reported by control number” for “KTN’s and NSC’s sales to its affili- 
ates for which KTN did not report home market downstream sales,” 
Final Determination, 64 Fed. Reg. at 30,728, but it failed to explain why 
such number was non-aberrant, rationally related to sales, and indica- 
tive of customary selling practices. As Plaintiffs have argued, the result 
of Commerce’s choice of adverse facts available is to increase the aver- 
age price of KTN’s sales to the German Resellers by a substantial 


1 The Defendant argues that KTN should be precluded from raising this argument because it was not raised at the 
administrative level. Plaintiffs argue that they did not have an opportunity to raise this argument administratively 
because the decision was made after the administrative briefing period had closed. The court finds that Plaintiffs are 
not precluded from raising this argument. Because Commerce chose to use adverse facts, Commerce must have consid- 
ered the issue and Plaintiffs may challenge the decision. See Ferro Union, Inc. v. United States, 44 F. Supp. 2d 1310, 
1333 n. 48 (CIT 1999) (citing Natural Resources Defense Council, Inc. v. EPA, 824 F.2d 1146, 1151 (D.C. Cir. 1987)) 
(exhaustion not required when agency has in fact considered an issue)). Additionally, in its case brief, KTN challenged 
the methodology Commerce used in the Preliminary Determination, arguing that the methodology produced aberrant 
results. See CR 98 at 24-27, Brief from Hogan & Hartson to Dep’t Commerce (Mar. 23, 1999). 

2-The Court of Appeals for the Federal Circuit recently held that Commerce’s discretion under the new statutory 
regime is similarly bound. In FLLI De Cecco Di Filippo Fara S. Martino S.p.A. v. United States, the court noted that the 


corroboration requirement evinced Congressional intent to prohibit Commerce from selecting unreasonably high 
rates. F3d , 2000 WL 777170, at *5 (Fed. Cir. June 16, 2000). 
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amount.’ In arriving at the adverse inference average price, for 97 con- 
trol numbers, Commerce used a price more than double the weighted 
average price, and of the 97, 21 were more than 250% of the weighted 
average price and 5 were more than 500% of the weighted average price. 

On remand, Commerce must explain why the numbers it selected 
were not aberrant and unduly punitive. In the explanation, Commerce 
must bear in mind the goal of the new facts available statute, which is to 
deter non-compliance while being “a reasonably accurate estimate of 
the respondent’s actual rate. * * *” FLLI De Cecco di Filippo Fara S. 
Martino S.p.A. v. United States, __— F3d___—, 2000 WL 777170, at *5 
(Fed. Cir. June 16, 2000). The court therefore remands to the Depart- 
ment of Commerce with instructions to explain its selection of adverse 
facts in light of this standard. 


B. USR 


1. Commerce’s decision to reject USR’s entire database is not supported 
by substantial evidence. 

Plaintiffs argue that Commerce’s decision to reject USR’s entire data- 
base and apply total adverse facts available because of errors in the fur- 
ther manufacturing data field is not supported by substantial evidence 
on the record. Although Commerce disputes that the decision is so limit- 
ed, the Final Determination could not be more clear.* Accordingly, the 
court declines to consider Commerce’s post hoc rationale as support for 
the Final Determination. See U.H.EC. Co. v. United States, 916 F.2d 689, 
700 (Fed. Cir. 1990). 

The main reason Commerce provided for rejecting USR’s entire data- 
base was that the errors in the further manufacturing response were 
pervasive and served to undermine the reliability of the entire response. 
See Final Determination, 64 Fed. Reg. at 30,739. Commerce, however, 
fails to support its assertion with any record evidence. Indeed, the cal- 
culations made by Plaintiffs based on record evidence suggest that a 
large portion of USR’s cost database, let alone the sales database, would 
not be affected by the errors in the further manufacturing field. See 
Plaintiffs Mot. for J. on an Agency Record at 8-9 (“Pls.’ Br.”). 

As respondents often must do, KTN worked with USR to develop a 
computer program to respond to Commerce’s questionnaire, particular- 
ly section E. The program was designed to match resold subject mer- 
chandise that underwent further processing with its source coil. See CR 
97 at 2, Memorandum from Accountant to Director/IA (Mar. 18, 1999) 
(“USR Cost Verification Report”).° In both the Cost Verification Report 
and the Final Determination, Commerce identified the following errors: 
1) in several cases the surcharge for processing small amounts of materi- 
al was not reported or was incorrect; 2) in some cases the output weight 


31%. 

4 Commerce expressly noted that the issues surrounding the sales verification were moot and were not addressed in 
light of the decision to apply total adverse facts available. See Final Determination, 64 Fed. Reg. at 30,744. Although not 
expressed as such, the errors cited by Commerce in the Final Determination as grounds for rejecting USR’s entire data- 
base all stem from the further manufacturing field. 

° This information was not kept in the ordinary course of USR’s business operations. 
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exceeded the input weight; 3) some unprocessed materials were allo- 
cated costs; 4) bottom finished products were not allocated finishing 
costs; and 5) re-spinning processing was not captured. See USR Cost 
Verification Report at 2; see also Final Determination, 64 Fed. Reg. at 
30,739. Based on the fact that a significant amount of KTN’s subject 
merchandise underwent further processing, Commerce decided that 
the entire cost database was unreliable. 

Plaintiffs argue that Commerce’s decision to reject USR’s entire data- 
base is unsupported by substantial evidence because the errors were 
limited to the further manufacturing adjustment. As Plaintiffs noted at 
the hearing held on this matter, the further manufacturing field repre- 
sented one of over fifty fields in the cost information USR submitted. 
Additionally, Plaintiffs argue that because the further manufacturing 
adjustment has a minimal aggregate effect on USR’s reported sales val- 
ue, use of partial facts available would be more appropriate. See Pls.’ Br. 
at 8. 

Based on the fact that seven of eighteen tested transactions contained 
errors, Commerce stated in the Final Determination that it disagreed 
with KTN that the errors affected only a small number of products. See 
Final Determination, 64 Fed. Reg. at 30,740. What Commerce, ignored, 
or failed to address, in the above statement was the actual assertion 
KTN raised, namely, whether or not the errors in the further manufac- 
turing adjustment were pervasive or isolated. See, e.g., Motor Vehicles 
Mfrs. Ass’n v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 
(1983) (noting that a reviewing court should not make up for deficien- 
cies in agency’s reasoning). Commerce’s reasoning would certainly be 
valid and supported by substantial evidence if it were used to support a 
finding that facts available should be used in lieu of the further 
manufacturing data USR submitted. But based on the record evidence, 
a conclusion that the remainder of USR’s cost data was tainted by the 
flawed computer programming is not warranted. See 19 US.C. 
§ 1677m(e) (requiring Commerce to consider information not meeting 
all of the Department’s requirements under certain conditions); see also 
Borden, Inc. v. United States, 4 F Supp.2d 1221, 1245-46, opinion after 
remand, 1998 WL 895890, aff’d sub nom. FLLI De Cecco di Filippo Fara 
S. Martino S.p.A. v. United States, F.3d , 2000 WL 777170 (Fed. 
Cir. June 16, 2000) (discussing five part test); Ferro Union, Inc. v. United 
States, 44 F Supp. 2d 1310, 1330 (CIT 1999) (same); Mannesmannroh- 
ren-Werke AG, 77 F. Supp. 2d at 1313 (same). Because the conduct of an- 
tidumping investigations are largely within Commerce’s discretion, the 
court will provide Commerce an opportunity on remand to explain this 
issue further. 

As for the five errors Commerce specifically identified as reasons for 
rejecting USR’s entire database, see Final Determination, 64 Fed. Reg. 
at 30,739, the court finds that they would constitute substantial evi- 
dence on which to base a finding that facts available should be used 
instead of USR’s further manufacturing data. From the record it ap- 
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pears that Commerce was able to verify, successfully, a great many of the 
remaining fields in USR’s data.* On remand, however, it will be left to 
Commerce to explain whether the remaining fields, in fact, were verified 
or verifiable. See Ferro Union, Inc., 74 F. Supp. 2d at 1296 (noting Com- 
merce’s statutory responsibility under 19 U.S.C. § 1677m(e) to use a 
party’s information even if incomplete). If Commerce can explain why 
the other items in USR’s cost database were unreliable or not verifiable, 
the court will reexamine whatever determination Commerce makes 
with respect to the cost database and any use of facts available. If, how- 
ever, Commerce is unable to point to any record evidence demonstrating 
the unreliability or unverifiability of other data contained in the cost da- 
tabase, it shall use the remainder of USR’s cost data. See 19 U.S.C. 
§ 1677m(e). 

Commerce conducted a separate verification of USR’s sales data. See 
CR95, Memorandum from Analyst/IA to Program Manager/IA (Mar. 15, 
1999) (“USR Sales Verification Report”). In rejecting USR’s entire re- 
sponse, however, Commerce also rejected USR’s sales data. The USR 
Sales Verification Report notes several errors in USR’s sales responses. 
Among these were failures to report early payment discounts, certain 
misreported commission payment dates, the inability to substantiate 
that some of the material shipped was non-prime merchandise, and the 
inability to provide documentation for an invoice sourced from KTN. 
See USR Sales Verification Report at 2. None of these errors appear to be 
attributable to the computer program. 

It appears that the computer program KTN designed to respond to 
Commerce’s questionnaire executed correctly for the sales data, al- 
though problems were encountered in the cost verification.’ Commerce 
conducted a number of sales traces and noted some discrepancies, but 
nothing approaching the magnitude encountered in the cost verifica- 
tion. See USR Sales Verification Report at 11-14. Further, there is no 
indication in the record that the invoices and other materials Commerce 
used to trace the sales were generated by the computer program KTN 
designed to respond to the questionnaire. This leads to an important gap 
in Commerce’s reasoning. If the computer program was designed to re- 
spond to Commerce’s questionnaire for the investigation, it could not 
have been used to generate the actual sales documents Commerce was 
able to verify. Thus, on remand Commerce must cite record evidence 
that supports its conclusion that errors in the computer program would 
have affected KTN’s sales data. Commerce may find on remand that it is 
appropriate to apply partial facts available to fill any gaps in the sales 
data it could not successfully verify, but it may not disregard the sales 
data absent evidence in the record that the sales data was fatally tainted 


© Plaintiffs argue that Commerce verified [|% of the remaining data. See Pls.’ Reply Br. at 2. 


‘It is not clear from the Final Determination whether the computer program was even used to generate any of the 
sales data Commerce verified. Although the USR Sales Verification Report notes that the program was used to link 
item files with invoice history files, there is no indication that the program did not execute successfully in this regard. 
See USR Sales Verification Report at 10-11. Further, there is no indication that the actual documents Commerce used 
to verify USR’s sales data would be unreliable due to programming errors. 
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by the errors in the computer program. See 19 U.S.C. § 1677m(e); see 
also Ferro Union, Inc., 74 F. Supp. 2d at 1297 (approving Commerce’s 
use of partial adverse facts where party failed to provide information in 
one respect). 


2. Commerce’s decision to apply an adverse inference is not supported 
by substantial evidence. 


On remand, Commerce may resort to facts available provided it com- 
plies with the concerns annunciated above by the court. Since some facts 
available may be used, it is appropriate at this time to examine whether 
Commerce may draw an adverse inference in its selection of facts avai- 
lable. Based upon the reasoning provided by Commerce thus far, the 
court finds Commerce has not supported its decision to draw an adverse 
inference with substantial evidence. 

In the Final Determination, Commerce stated that the decision to 
draw an adverse inference was based on its finding that KTN failed to 
act to the best of its ability. That finding, in turn, was based on KTN’s 
“failure to conduct even rudimentary checks for the accuracy of the re- 
ported further-processing data.” See Final Determination, 64 Fed. Reg. 
at 30,739. It is instructive to compare Commerce’s decision to draw an 
adverse inference with respect to the German Resellers, discussed 
above, to Commerce’s decision to draw an adverse inference with re- 
spect to USR. 

In deciding that KTN failed to act to the best of its ability in providing 
the German Reseller’s data, Commerce looked at correspondence from 
KTN’s counsel, which repeatedly stated that KTN would provide legal 
and factual support for its position that the data was not owed. More im- 
portantly, KTN did not notify the case analyst at Commerce, per the 
questionnaires’ instruction, that it was having trouble securing the 
German Reseller’s data. Based upon this evidence combined with the 
other Thyssen affiliates’ compliance, it was permissible for Commerce 
to conclude that KTN failed to act to the best of its ability in obtaining 
the German Reseller’s data. In contrast, the sole evidence on which 
Commerce based its decision to draw an adverse inference for USR’s da- 
tabase was the possibility of KTN discovering and correcting errors in 
the computer program prior to verification. 

While the antidumping laws leave a great deal of discretion to the 
agencies, that discretion has certain limits. In particular, as this court 
has noted on two prior occasions, “[u]nder the URAA, Commerce is now 
required to make more subtle judgments than under the previous best 
information available (‘BIA’) standard.” Ferro Union, Inc., 44 F. Supp. 
2d at 1829; Mannesmannrohren-Werke AG, 77 F. Supp. 2d at 1314. In- 
deed, the “antidumping statute may now be less administratively conve- 
nient, but Commerce must conform * * * to the new provisions.” Ferro 
Union, Inc., 44 F Supp. 2d at 1329. 

In this case, it is unclear whether Commerce’s decision to draw an ad- 
verse inference is even based on evidence in the record. Certainly the 
number of errors appearing in the further manufacturing field of the 





U.S. COURT OF INTERNATIONAL TRADE 169 


cost database are part of the record. Commerce’s conclusion, however, 
that rudimentary checks would have been able to identify the problem 
prior to verification is not based on evidence, but rather an unwarranted 
inference drawn from the evidence. Commerce’s position is that had 
KTN used the time in between its receipt of the cost verification agenda 
and the commencement of verification, it would have discovered the er- 
rors just as Commerce did. There is no indication in the record of wheth- 
er this statement accurately describes KTN’s resources and its ability to 
run the checks prior to verification that would have discovered the er- 
rors. 

In making the finding required by 19 U.S.C. § 1677e(b) that a party 
has failed to cooperate by not acting to the best of its ability, Commerce 
must decide what the party was able to do. While the former decision is 
necessarily subjective, the latter is not. Commerce has not pointed to 
any evidence in the record to support its determination that KTN could 
have run the checks prior to verification. Commerce failed to address 
the critical issue, which was whether KTN, in fact, had the resources 
available to it prior to verification to discover the errors. 

Commerce argues that KTN approached the verifiers on the third and 
final day of verification claiming to have isolated and corrected the error 
in the computer program. Based on its ability to correct the problem in 
such a short time frame, Commerce concluded that a check before the 
verification commenced would also have enabled KTN to correct the 
problem. Even if it is true that such a correction would have been pos- 
sible, errors in a party’s response, alone, are not evidence that the party 
failed to act to the best of its ability. See, e.g., Borden, Inc., 4 F Supp. 2d 
1221. Commerce has not pointed to a scintilla of evidence beyond the er- 
rors in the computer program indicating KTN did not cooperate to the 
best of its ability in compiling and submitting USR’s response. 

On remand, Commerce must point to record evidence demonstrating 
that KTN had the necessary resources to perform the checks prior to 
verification. If Commerce can point to such evidence, the court will re- 
examine the use of an adverse inference with respect to USR’s further 
manufacturing data. Commerce, however, will need to point to addition- 
al evidence beyond any failure to perform checks if it wants to draw an 
adverse inference with respect to any additional facts available that may 
be needed. If Commerce is unable to provide any additional evidence 
demonstrating KTN failed to act to the best of its ability, it may not draw 
an adverse inference in applying whatever additional facts available are 
needed. 


3. Commerce’s decision to allocate all sales of unknown origin among 
three suppliers is not in accordance with law. 


Prior to verification, KTN informed Commerce that a large number of 
sales could not be traced to the original supplier. See Final Determina- 
tion, 64 Fed. Reg. at 30,742. The reason for KTN’s inability to link the 
sales was due to USR’s reporting system, which removed the original 
supplier’s identity once the merchandise was transferred between dif- 
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ferent USR warehouses. See id. Although the original information could 
have been traced manually, the large number of sales involved would 
have placed a significant burden on KTN. See id. Commerce drew an ad- 
verse inference in applying facts available by allocating all sales of un- 
known origin among the three respondent firms in the investigations 
from Germany, Mexico and Italy. See id. at 30,743. In doing so, Com- 
merce inflated the margin by including within the investigation sales 
that should not have been counted, as the product involved in at least 
some of these sales was sourced from countries not within the anti- 
dumping duty investigation. 

Plaintiffs argue that Commerce’s use of an adverse inference was con- 
trary to law, because tracing all of the sales of unknown origin manually 
would have imposed an unfair burden on KTN. If the basis for Com- 
merce’s decision had been as Plaintiffs state, the court would be deeply 
concerned about the propriety of drawing an adverse inference in this 
instance based on a failure to cooperate to the best of one’s ability. The 
Final Determination, however, discloses that Commerce did not base its 
decision on KTN’s ability to trace all of the unidentified sales manually. 
Rather, Commerce’s decision was based on the fact that at verification, 
“of seven ‘unidentified supplier’ transactions sampled at verification, 
[Commerce was] able to trace immediately the outside supplier for three 
* * * using nothing more than a personal computer in USR’s offices.” Jd. 
(citing USR Sales Verification Report at 10). Based on this, Commerce 
concluded that nearly half of the unidentified suppliers could have been 
traced without any additional burden, and that the failure to do so dem- 
onstrated that KTN had not acted to the best of its ability. See id. Thus, 
Commerce’s decision to draw an adverse inference is based on substan- 
tial evidence. 

Nevertheless, while the court finds substantial evidence to support 
Commerce’s decision to draw an adverse inference, by law, Commerce is 
obligated to ensure that the facts chosen are not unduly harsh or puni- 
tive, bearing in mind that even in applyingan adverse inference the goal 
is to determine margins as accurately as possible. See FLLI De Cecco di 
Filippo Fara S. Martino S.p.A.,___—s«F3d___—, 2000 WL. 777170, at *5 
(“(T]he purpose of section 1677e(b) is to provide respondents with an 
incentive to cooperate, not to impose punitive, aberrational, or uncor- 
roborated margins.”); see also Ferro Union, Inc., 74 F. Supp. 2d at 1297 
(“The facts available statute is designed to reach a reliable margin, even 
in the face of an uncooperative respondent.” ). The court is unsatisfied at 
this point that Commerce’s decision is not unduly harsh or punitive. 
The record indicates that Commerce verified the number of USR’s sup- 
pliers as well as the relative percentages of sales attributable to each. 
See Final Determination, 64 Fed. Reg. at 30,743. Despite this, Com- 
merce used an allocation methodology that attributed to KTN more 
than double the amount of the verified percentage of KTN’s sales by vol- 
ume to USR during the period of investigation. The court remands this 
issue to Commerce to explain how the result meets the purpose of the 
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facts available statute. In that regard, it would be useful for Commerce 
to explain the resulting impact on the margin that its allocation method- 
ology had compared to using an allocation methodology more in line 
with the verified relative percentages. 


4. Commerce must explain its decision not to deduct the verified 
movement and selling expenses from gross unit prices. 

In calculating KTN’s margin, Commerce failed to deduct KTN’s veri- 
fied movement and selling expenses. Commerce assigned the adverse 
facts available margin to the weighted average unit value for USR’s sa- 
les. See id. at 30,714. Commerce defends its decision by arguing that the 
calculated margin already had deductions for movement and selling ex- 
penses. See Def.’s Br. at 29. KTN, in response, argues that Commerce’s 
defense supports KTN. KTN argues that by applying the adverse facts 
available margin to USR’s sales that were net of movement and selling 
expenses without using USR prices that were net of movement and sel- 
ling expenses, Commerce arbitrarily inflated the dumping calculation. 
See Pls.’ Reply at 13. Depending upon the remand determination, it may 
not be necessary for Commerce to visit this issue. If, however, it is neces- 
sary, Commerce must explain how its methodology does not result in an 
arbitrary result. If Commerce determines that this was an error, Com- 
merce may correct the error in the remand results. 


5. USR’s Sales of Non-Subject Merchandise. 


In the Final Determination, Commerce rejected KTN’s argument 
that a quantity adjustment was appropriate because certain sales in- 
volving non-subject merchandise should be excluded. See Final Deter- 
mination, 64 Fed. Reg. at 30743. Upon further review, Commerce 
concedes that its failure to exclude the non-subject merchandise was in 
error and requests a remand to recalculate the dumping margin to ex- 
clude sales of the non-subject merchandise. See Def.’s Br. at 29. The 
court agrees with the reasoning provided by Plaintiffs and Defendant 
for remanding this aspect of the Final Determination and will so order. 


IV. CONCLUSION 

For the foregoing reasons, the Final Determination is remanded in 
part, and sustained in part. Accordingly, it is hereby 

ORDERED that this matter is remanded to Commerce; and it is further 

ORDERED that Commerce’s decision to apply an adverse inference 
with respect to the German Resellers is sustained; and it is further 

ORDERED that Commerce must explain why the adverse facts selected 
for the German Resellers were rationally related to KTN’s sales and in- 
dicative of its customary selling practices; and it is further 

ORDERED that Commerce must explain why the adverse facts selected 
for the German Resellers were not unduly harsh or punitive; and it is 
further 

ORDERED that Commerce must explain whether the fields, beside the 
further manufacturing fields, in USR’s cost database were verified or 
verifiable; and it is further 
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ORDERED that if Commerce finds the remaining fields in USR’s cost 
database were verified or verifiable it must use the actual numbers; and 
it is further 

ORDERED that Commerce must explain why USR’s sales database was 
affected by the errors in USR’s cost database; and it is further 

ORDERED that if Commerce is unable to point to substantial evidence 
demonstrating that the sales database was affected by errors in the cost 
database, it must use USR’s actual data, subject to filling any gaps, as 
noted in the court’s opinion, with facts available; and it is further 

ORDERED that Commerce must point to substantial evidence in the re- 
cord demonstrating that KTN had the ability to run checks to discover 
and correct the errors in the computer programming prior to verifica- 
tion; and it is further 

ORDERED that if Commerce is unable to point to substantial evidence 
in the record of KTN’s ability to discover and correct the errors in the 
computer programming prior to verification, or other facts evincing a 
failure to cooperate, Commerce must not draw an adverse inference in 
choosing from the facts available for the further manufacturing data; 
and it is further 

ORDERED that Commerce must point to additional evidence in the re- 
cord, beside the errors in the computer program, before drawing ad- 
verse inferences for any remaining use of facts available; and it is 
further 

ORDERED that Commerce’s decision to draw an adverse inference with 
respect to the allocation of sales of unidentified origin is sustained; and 
it is further 

ORDERED that Commerce must explain why the allocation methodolo- 
gy for the sales of unidentified origin is not unduly harsh or punitive; 
and it is further 

ORDERED that Commerce must explain its decision not to deduct veri- 
fied movement and selling expenses from gross unit prices; and it is fur- 
ther 

ORDERED that Commerce exclude the non-subject merchandise from 
its calculation of the dumping margin; and it is further 

ORDERED that Commerce’s remand results are due to be filed within 
sixty days from the date of this decision. Any comments by the parties to 
the remand results are due on or before 20 days from the date of Com- 
merce’s filing and are limited to 20 pages, any rebuttal comments are 
due 20 days thereafter and are limited to 10 pages. 
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OPINION 

RESTANI, Judge: This matter is before the court on a Motion for Judg- 
ment Upon the Agency Record, pursuant to USCIT Rule 56.2, brought 
by plaintiffs Kompass Food Trading International, Heartland Foods 
Inc., North East Marketing Co., Port Royal Sales, Ltd. and UniPro Food- 
service Incorporated (collectively referred to herein as the “Kompass 
Group”) and plaintiff-intervenors J.A. Kirsch Corp., Mandi Foods, Inc. 
and Summit Import Corp. (collectively referred to herein as the “Kirsch 
Group”). 

Under review are the results of the U.S. Department of Commerce’s 
(“Commerce”) administrative review of the antidumping duty order on 
Canned Pineapple Fruit from Thailand, 63 Fed. Reg. 43,661 (Dep’t 
Commerce 1998) (notice of final results and partial rescission of anti- 
dumping duty admin. rev.) [hereinafter “Final Results” |. The Final Re- 
sults covered the period from July 1, 1996 through June 30, 1997. Id. 

Both the Kompass and Kirsch Groups contest Commerce’s use of ad- 
verse facts available to Vita Food Factory Ltd. (“Vita”), the Thai produc- 
er and exporter. They further contend that Commerce did not 
corroborate properly the margin it assigned to Vita. Commerce re- 
sponds that it selected a margin based on the adverse facts available in 
accordance with law. 


JURISDICTION AND STANDARD OF REVIEW 


The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). In 
reviewing Commerce’s determination in administrative reviews, the 
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court will hold unlawful those agency determinations which are unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law. 19 U.S.C. § 1516a(b)(1)(B) (1994). 


I. Application of Total Adverse Facts Available to Vita 
BACKGROUND 


Both the Kompass and Kirsch Groups import canned pineapple fruit 
(“CPF”) from Vita, a producer and exporter of CPF from Thailand. Fi- 
nal Results, 63 Fed. Reg. at 43,663. Because Vita did not participate in 
the underlying less than fair value (“LTFV”) investigation of CPF from 
Thailand, Commerce originally assigned it the “all others” rate of 24.64 
percent. See Canned Pineapple Fruit from Thailand, 60 Fed. Reg. 
36,775, 36,776 (Dep’t Commerce 1995) (notice of antidumping duty or- 
der and amended final det.) [hereinafter “Final Determination” |. In this 
review, Maui Pineapple Co. Ltd. and the International Longshoremen’s 
and Warehousemen’s Union specifically requested an administrative 
review of Vita. Letter from Maui Pineapple Co. to Commerce (July 31, 
1997), at 2, PR. Doc 6, Pl.’s App., Ex. 6, at 2. 

On August 29, 1997, Commerce sent Vita an antidumping question- 
naire and asked that it respond to parts A, B and C. Letter from Com- 
merce to Vita (Aug. 29, 1997), at 1, PR. Doc 10, Pl.’s App., Ex. 10, at 1. On 
January 2, 1998, Commerce requested a supplemental questionnaire re- 
sponse to section A. Letter from Commerce to Vita (Jan. 2, 1998), at 1, 
PR. Doc. 87, Pl.’s App., Ex. 12, at 1. Soon thereafter, Vita’s counsel in- 
formed Commerce that it was withdrawing its representation of Vita. 
Letter from Willkie, Farr & Gallagher to Commerce (Jan. 8, 1998), at 1, 
PR. Doc. 90, Pl.’s App., Ex. 13, at 1. Only after Commerce inquired as to 
whether Vita would continue to participate in the review did Vita re- 
spond to Commerce. Letter from Vita to Commerce (Jan. 12, 1998), at 1, 
PR. Doc. 239, Def.’s App., Ex. 4, at 1. Vita explained, without specificity, 
that the difficult economic situation in Thailand had adversely affected 
its ability to participate in the review process. Jd. Nevertheless, Vita in- 
dicated that it would attempt to answer Commerce’s requests without 
the assistance of counsel. Id.; Final Results, 63 Fed. Reg. at 43,664. 

Commerce sent Vita another request asking it to respond to section D 
of the antidumping questionnaire because Commerce had reasonable 
grounds to believe Vita made sales of the subject merchandise below the 
cost of production (“COP”) in Germany. Letter from Commerce to Vita 
(Jan. 13, 1998), at 1, PR. Doc. 95, Pl.’s App., Ex. 15, at 1. Commerce next 
sent a letter requesting supplemental information for sections B and C. 
Letter from Commerce to Vita (Jan. 27, 1998), at 1, PR. Doc. 107, Pl.’s 
App., Ex. 16, at 1. On the same day, Commerce sent Vitaa letter detailing 
the requirements for documents to be submitted in this review because 
Vita no longer had counsel. Letter from Commerce to Vita (Jan. 27, 
1998), at 1, PR. Doc. 114, Pl.’s App., Ex. 17, at 1. Commerce also re-sent 
its supplemental questionnaire for Section A and extended the deadline 
for Vita to respond to it. Jd. Finally, Commerce sent a letter to Vita re- 
minding it of the approaching deadlines for all of the questionnaire re- 
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sponses. Letter from Commerce to Vita (Feb. 5, 1998), at 1, PR. Doc. 125, 
Pl.’s App., Ex. 18, at 1. Vita never responded to any of these letters from 
Commerce.! Final Results, 63 Fed. Reg. at 43,665. 

In the Final Results, Commerce used the adverse facts available rate 
of 51.16 percent because Vita did not respond to Commerce’s repeated 
requests for information. Jd. at 43,665, 43,673. Both the Kompass and 
Kirsch Groups object to Commerce’s use of adverse facts available as to 
Vita. 


DISCUSSION 

The Kompass and Kirsch Groups claim that Commerce should have 
made a separate determination as to whether Vita cooperated to the 
best of its ability in accordance with Borden Inc. v. United States. 
4 F Supp.2d 1221, 1246 (Ct. Int’] Trade 1998), aff'd sub nom. F. LLI de 
Cecco di Filippo Fara S. Martino S.p.A. v. United States, 2000 U.S. App. 
LEXIS 14148 (Fed. Cir. 2000). Commerce argues that it made an adverse 
inference based on specific factual findings. Commerce repeatedly con- 
tacted Vita to send supplemental responses, attempted to accommodate 
Vita’s pro se status and provided additional instructions to Vita, all with- 
out a single response from Vita. Commerce contends that this evidence 
supports its determination that Vita did not act to the best of its ability 
and that adverse inferences were warranted. The court agrees. 

The statutory scheme requires that Commerce first decide whether 
the use of facts available is appropriate under 19 U.S.C. § 1677e(a) and 
then decide whether to apply adverse inferences under 1677e(b). See 
19 U.S.C. § 1677e (1994). Commerce correctly decided to use facts avail- 
able based on the requirements set forth in § 1677e(a)(2)(B).? Next, 
Commerce had to make a separate finding, supported by substantial evi- 
dence, under 19 U.S.C. § 1677e(b) that Vita did not act to the best of its 
ability to comply with Commerce’s requests. See 19 U.S.C. § 1677e(b).* 
The court has held that a “mere recitation of the relevant standard is not 
enough for Commerce to satisfy its obligation under the statute.” Ferro 
Union, Inc. v. United States, 44 F Supp.2d 1310, 1330 (Ct. Int’! Trade 
1999)(citation omitted). Moreover, Commerce “must be explicit in its 
reasoning” when applying adverse facts available. Jd. at 1331. 


1 Vita’s cooperation ended and it never responded after Commerce wrote Vita that it had received a verified allega- 
tion of third party sales at less than fair value. See Commerce’s Memorandum to File (Jan. 8, 1998), at 1-3, PR. Doc. 92, 
Pl.’s App., Ex. 14, at 1-3 (using Vita’s Section B and C responses tocalculate COP for each product sold in Germany and 
finding it likely that Vita sold similar product at prices below COP). Before Commerce informed Vita of the COP inves 
tigation, Vita had responded to Commerce’s queries. It even invited Commerce to come to Thailand and inspect the 
documents in its Bangkok office. Letter from Vita to Commerce, at 2, Def.’s App., Ex. 4, at 2. After Commerce informed 
Vita of the COP investigation, however, Vita ceased communicating. 


219 USC. § 1677e(a)(2)(B) provides for use of facts available if. 
(2) an interested party or any other person * * * 


(B) fails to provide such information by the deadlines for submission of the information or in the form and 
manner requested|.| 


319 U.S.C. § 1677e(b) states in relevant part: 


If the administering authority or the Commission (as the case may be) finds that an interested party has failed to 
cooperate by not acting to the best of its ability to comply with a request for information from the administering 
authority or the Commission, the administering authority or the Commission (as the case may be), in reaching the 
applicable determination under this subtitle, may use an inference that is adverse to the interests of that party in 
selecting from among the facts otherwise available 





176 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 39, SEPTEMBER 27, 2000 


In five separate letters, Commerce made efforts to accommodate 
Vita’s alleged difficulties and attempted to elicit a response from Vita. 
Final Results, 63 Fed. Reg. at 43,664. Commerce extended a deadline, 
provided instructions for submitting responses and even sent Vita a re- 
minder notice that the submissions were due. Id. at 43,664—665. Vita did 
not respond and did not provide any explanation as to why it was unable 
to do so. Id. 

The Kompass and Kirsch Groups attempt a post hoc rationalization of 
Vita’s conduct. They argue that the severe economic crisis in Thailand 
crippled Vita and prevented it from responding. The Thai economic cri- 
sis, however, likely would have affected all respondents in the review. 
Commerce emphasizes that two other respondents were not repre- 
sented by counsel but managed to respond to the questionnaires. See, 
e.g., Siam Fruit Canning Co. Supplemental Questionnaire Response 
(Feb. 12, 1998), at 1, PR. Doc. 139 (submitted to Commerce without 
counsel); Prachuab Fruit Canning Co. Supplemental Questionnaire Re- 
sponse (Feb. 3, 1998), at 1, PR. Doc. 118 (submitted to Commerce with- 
out counsel). Vita, too, had informed Commerce it would continue to 
participate despite the economic difficulties. If the situation worsened, 
Vita should have informed Commerce and provided a proper explana- 
tion. See, e.g., 19 U.S.C. § 1677m(c)(1) (1994) (requiring respondent to 
notify Commerce if it is unable to submit information requested). 

The Kompass and Kirsch Groups also argue that Vita was a first-time 
participant and Commerce should have made it clear that ceasing com- 
munication would result in the use of adverse inferences. Commerce, 
however, repeatedly warned Vita that a failure to provide information 
would result in the use of facts available. See Letter from Commerce to 
Vita (Jan. 2, 1998), at 2, Pl.’s App., Ex. 12, at 2 (notifying Vita that facts 
available would be used if Vita did not respond to supplemental ques- 
tionnaire for section A); Letter from Commerce to Vita (Jan. 13, 1998), at 
1, Pl.’s App., Ex. 15, at 1 (notifying Vita that failure to respond to Section 
D of questionnaire would lead to use of facts available as set forth in Sec- 
tion 776(b) of Act); Letter from Commerce to Vita (Jan. 27, 1998), at 2, 
Pl.’s App., Ex. 17, at 2 (notifying Vita that failure to respond to supple- 
mental questionnaires for sections B and C would result in use of facts 
available as defined in glossary of original questionnaire). Contrary to 
the Kompass and Kirsch Groups’ assertions, Commerce attempted to 
assist Vita as well as warn Vita of the consequences. With no response 
from Vita forthcoming, further assistance from Commerce was not war- 
ranted. 


Accordingly, the court sustains Commerce’s finding that Vita did not 
act to the best of its ability. 
II. Corroboration of Adverse Facts Available Rate 
BACKGROUND 


In the underlying LTFV investigation, Commerce assigned Vita the 
“all-others” rate of 24.64 percent. Final Determination, 60 Fed. Reg. at 
36,776. In the Final Results of this administrative review, Commerce as- 
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signed Vita a margin of 51.16 percent. Final Results, 63 Fed. Reg. at 
43,673. This margin represents the highest calculated margin from aco- 
operative respondent, Siam Agro Industry Pineapple and Others Com- 
pany (“SAICO”), in the original LTFV investigation. Id. at 43,665. 


DISCUSSION 

The Kompass and Kirsch Groups contest the use of the highest calcu- 
lated margin in the underlying LTFV investigation. They assert that the 
margin is not relevant because it does not reflect the difficulties of Vita’s 
situation. Commerce responds that the rate assigned to Vita is both cor- 
roborated and relevant. It argues that it has used a margin properly cal- 
culated from a fully cooperative respondent from the underlying LTFV 
investigation. Additionally, Commerce contends SAICO’s business 
practices are representative of the Thai pineapple industry. The court 
agrees. 

Pursuant to 19 U.S.C. § 1677e(c), Commerce must corroborate any 
secondary information it relies on from independent sources reasonably 
at its disposal. 19 U.S.C. § 1677e(c).* According to the Statement of Ad- 
ministrative Action (“SAA”), “[clorroborate means that the agencies 
will satisfy themselves that the secondary information to be used has 
probative value.” SAA accompanying the Uruguay Round Agreements 
Act (“URAA”), H.R. Rep. No. 103-826(D at 870 (1994), reprinted in 1994 
U.S.C.C.A.N. 3773, 4199. 

In Ferro Union, this court instructed Commerce that the margin se- 
lected has to be reliable and relevant. 44 F Supp.2d at 1335. Further- 
more, Commerce must use a margin that bears a rational relationship to 
the respondent or the past practices of the industry. Id. at 1334-35 (cita- 
tions omitted). 

The Kompass and Kirsch Groups challenge Commerce’s use of SAI- 
CO’s margin because it is not an attempt to find Vita’s “true” dumping 
margin. Once a respondent refuses to respond to a questionnaire or does 
not supply Commerce with an adequate explanation for refusing to re- 
spond, Commerce no longer focuses on calculating the “true” margin 
but instead must focus on determining an adverse margin that will in- 
duce cooperation in the future. 

Under the pre-URAA law, the Federal Circuit Court of Appeals ap- 
proved Commerce’s use of the highest margin from prior proceedings as 
best information available (“BIA”). Rhone Poulenc, Inc. v. United States, 
899 F.2d 1185, 1190 (Fed. Cir. 1990) (affirming use of highest calculated 
margin from prior administrative reviews as BIA for respondent who 
provided deficient submissions); see also Mitsuboshi Belting Ltd. v. 
United States, No. 93-09-00640, 1997 WL 118397, at *3 (Ct. Int’] Trade 
Mar. 12, 1997). This court has recognized that an uncooperative respon- 
dent cannot control the results of the administrative process via its own 


419 U.S.C. § 1677e(c) states: 


When the administering authority or the Commission relies on secondary information rather than on informa- 
tion obtained in the course of an investigation or review, the administering authority or the Commission, as the 


case may be, shall, to the extent practicable, corroborate that information from independent sources that are rea- 
sonably at their disposal 
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unresponsiveness. Mitsuboshi, 1997 WL 118397, at *3. Moreover, the 
agency relies on the common sense inference that the highest margins 
are the most probative because the respondent did not provide informa- 
tion to rebut this inference. Id. 

The Kompass and Kirsch Groups next attempt to cast doubt upon 
Commerce’s choice of SAICO’s margin by claiming that depreciation of 
the baht is an indicator that Vita was less likely to engage in LTFV pri- 
cing. The record does not reveal any evidence in support of this conten- 
tion nor do the Kompass and Kirsch Groups indicate that any record 
evidence supports their assertion. On the contrary, record evidence indi- 
cates that Vita may have engaged in LTFV pricing in Germany. Com- 
merce’s Memorandum to File, at 1-4, Pl.’s App., Ex. 14, at 14. 

Commerce also asserts that SAICO was a fully cooperative respon- 
dent, representative of the Thai pineapple industry. See Final Results, 
63 Fed. Reg. at 43,665. Commerce justifies its finding based on two facts. 
First, no record evidence indicates that SAICO’s practices differed from 
the rest of the Thai pineapple industry. Jd. Second, the inclusion of SAI- 
CO’s rate® in the calculation of the “all others” rate in the original LTFV 
investigation also supports the position that SAICO was representative 
of the industry.® Id. 

Finally, the Kompass and Kirsch Groups argue that Vita, like Madhya 
in Stainless Steel from India, should receive the “all-others” rate and 
not the highest calculated margin from the original LTFV investigation. 
See Stainless Steel Bar from India, 64 Fed. Reg. 13,771, 13,774-776 
(Dep’t Commerce 1999) (giving Madhya the “all-others” rate because it 
responded to Commerce’s questionnaires, but in an untimely fashion). 
The crucial difference between Madhya and Vita is that Madhya re- 
sponded to Commerce’s questionnaires and never ceased communica- 
ting. See id. at 13,774. Vita, on the other hand, never responded to 
Commerce’s five separate attempts to elicit a response from Vita. 

Commerce gave Vita ample opportunity to demonstrate that the all- 
others rate was still the appropriate rate. Vita either should have sup- 
plied Commerce with the information requested or it should have 


provided a proper explanation for its failure to participate further in the 
review. 


5 The Kompass and Kirsch Groups challenge Commerce’s cost of production methodology for calculating SAICO’s 
margin. The Federal Circuit, however, affirmed Commerce’s cost of production methodology. See Thai Pineapple Pub- 
lic Co. v. United States, 187 F.3d 1362, 1369 (Fed. Cir. 1999). 

6 Given that SAICO’s margin is rational and relevant, the mere fact that it is three years old is an insufficient basis to 
invalidate the margin. The cases that the Kompass and Kirsch Groups cite for support to invalidate SAICO’s margin 
contain facts that differentiate them from this case. In Manifattura Emmepi S.p.A. v. United States, the court invali- 
dated the use of an eight year old calculated margin that bore no relationship to respondent because respondent was 
not in the market at the time and, after participating in the prior review, had received a zero calculated margin. 16 CIT 
619, 623-24, 799 F. Supp. 110, 114-15 (1992). In contrast, Vita had received the “all others” rate of 24.64 percent in the 
original LTFV investigation and its marked lack of cooperation would have required a margin higher than the “all oth- 
ers” rate to induce cooperation in subsequent reviews. In Ferro Union, Commerce tried to rely on a margin that was 
eight years old and most of the information used to calculate that margin was based on best information available. 


44 F Supp.2d at 1335. In this case, Commerce used a properly calculated margin and the record did not reveal any 
evidence undercutting its validity for this review. 
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CONCLUSION 


For the foregoing reasons, the court affirms Commerce’s use of ad- 
verse facts available and the margin Commerce assigned to Vita. 


[PUBLIC VERSION] 
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OPINION 

RESTANI, Judge: This matter is before the court on plaintiff's motion 
for judgment upon the agency record pursuant to USCIT Rule 56.2. 
Plaintiff Kawasaki Steel Corporation (“KSC”) challenges the deter- 
mination of the United States International Trade Administration 
(“Commerce” or the “Department”) in Hot-Rolled Flat-Rolled Carbon- 
Quality Steel Products from Japan, 64 Fed. Reg. 24,329 (Dep’t Com- 
merce 1999) (notice of final determination of sales at LTFV) 
[hereinafter “Final Determination” |. 

KSC argues that Commerce erred in concluding that KSC failed to 
comply to the best of its ability and in applying an adverse inference. 
KSC also argues that even if an adverse inference is warranted, Com- 


merce should have considered KSC’s level of cooperation and selected a 
less adverse margin. 


JURISDICTION AND STANDARD OF REVIEW 


The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). In 
reviewing final determinations in antidumping duty investigations, the 
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court will hold unlawful those agency determinations which are unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law. 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). 


BACKGROUND 


On October 15, 1998, Commerce initiated an antidumping duty inves- 
tigation of certain hot-rolled flat-rolled carbon-quality products (“hot- 
rolled steel” or “HRS”) from Brazil, Japan, and the Russian Federation. 
Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from 
Brazil, Japan, and the Russian Federation, 63 Fed. Reg. 56,607 (Dep’t 
Commerce 1998) (initiation of antidumping duty investigations). The 
period of investigation (“POI”) covered July 1, 1997 through June 30, 
1998. Id. at 56,610. Commerce initiated the investigation in response to 
a petition filed on September 30, 1998 by a group of US. Steel producers. 
Id. at 56,607. The petitioners included California Steel Industries 
(“CSI”), an affiliate of KSC.! Id. 

CSI is a joint venture between KSC and the Brazilian conglomerate 
Companhia Vale do Rio Doce (“CVRD”). Final Determination, 64 Fed. 
Reg. at 24,368. Through their respective U’S. affiliates, KSC and CVRD 
each own 50 percent of CSI.? Id. 

On October 6, 1998, prior to the commencement of the investigation, 
KSC’s director, Makoto Iwahashi, sent a letter to CSI’s vice president, 
James Declusin, notifying him of the possible need for CSI information 
and requesting CSI’s cooperation in the impending investigation. 
KSC’s Case Brief (Ex. 2) (Apr. 12, 1999), at 86, PR. Doc. 311, Pl.’s App., 
Tab 3, at 1 [hereinafter “Letters”]. On October 13, 1998, two KSC offi- 
cials, Mr. Ono and Mr. Asakura, met personally with Declusin. Verifica- 
tion Report, at 22, Def.’s App., Tab 12, at 4. At that time Declusin stated 
his willingness to cooperate with KSC as much as possible. Jd. On Octo- 
ber 19, 1998, Commerce issued section A of an antidumping question- 
naire to KSC. Hot-Rolled Flat-Rolled Carbon-Quality Steel Products 
From Japan, 64 Fed. Reg. 8,291, 8,292 (Dep’t Commerce 1999) (notice of 
preliminary determination of sales at LTFV) [hereinafter “Preliminary 
Determination”). 

On October 21, 1998, Declusin testified for CSI as a petitioner before 
the International Trade Commission (“ITC”). Verification Report, at 22, 
Def.’s App., Tab 12, at 4. On October 27, 1998, KSC’s managing director, 
Fumio Sudo, sent a letter to CSI’s president, Lourenco Goncalves, re- 
questing his cooperation in the effort to respond to the questionnaire by 
providing KSC with information on CSI’s sales as a reseller or further 
processor of the subject merchandise originating from KSC, together 
with relevant cost information. Letters, at 87, Pl.’s App., Tab 3, at 2. 
Goncalves responded by providing KSC with the data for Section A of 


1 Among the other petitioners were defendant-intervenors in this action: Bethlehem Steel Corporation; U.S. Steel 
Group (a unit of USX Corporation); Ispat Inland Steel, Inc.; LTV Steel Company, Inc.; Gallatin Steel Company; IPSCO 
Steel, Inc.; Steel Dynamics, Inc.; and Weirton Steel Corporation. 

2 Under the Shareholders’ Agreement, KSC andCVRD[_ | Verification Report (Mar. 30, 1999), at 21,C.R. Doc. 128, 


Def.’s App., Tab 12, at 3. In addition, CVRD’s appointee, Goncalves, served as president/CEO of CSI at the time of the 
investigation. 
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the questionnaire and agreeing to cooperate, but Goncalves noted that 
CSI was a petitioner in the investigation and “eventually * * * would be 
in a difficult position to supply some kind of information.” Jd., at 88, 
Pl.’s App., Tab 3, at 3. 

Commerce issued questionnaire Sections B, C, D, and E to KSC on Oc- 
tober 30, 1998. Preliminary Determination, 64 Fed. Reg. at 8,292. Sec- 
tion E of the questionnaire requests information pertaining to the 
further manufacturing or assembly of subject merchandise in the 
United States. A large percentage® of KSC’s sales of hot-rolled coil steel 
to CSI made during the POI was further processed into cold-rolled or 
galvanized steel or pipe. Analysis Memo, at 2, Def.’s App., Tab 13, at 2. 
On November 5, 1998, KSC’s counsel contacted Goncalves and at- 
tempted to make arrangements to visit CSI’s facilities to gather data 
necessary for responding to Section E. Letters, at 89, P].’s App., Tab 3, at 
4. Goncalves rejected KSC’s visitation request in a letter dated Novem- 
ber 6, 1998. Id., at 90, Pl.’s App., Tab 3, at 5. Goncalves stated: 

Besides the fact that CSI is one of the petitioners in the antidump- 
ing investigation, I should inform you that some of the data you 
would like to have access [to] is confidential CSI data, and even 
[KSC] being one of our shareholders, we usually apply some restric- 
tions to the disclosure of sensitive data* * *. This behavior has been 
adopted here at CSI in order to protect the company as an American 
steel company, regardless of the Brazilian and Japanese ownership. 
Id. 

In response to CSI’s refusal, KSC’s counsel met with Commerce offi- 
cials on November 9, 1998 to inform the agency of the situation. See Let- 
ter from H&S to DOC (Dec. 18, 1998), at 1, C.R. Doc. 33, Pl.’s App., Tab 3, 
at 14. In a letter dated the next day, KSC requested that it be excused 
from answering Section E of the questionnaire based on CSI’s reluc- 
tance to provide the necessary information. KSC letter to DOC (Nov. 10, 
1998), at 2-4, C.R. Doc. 11, Def.’s App., Tab 1, at 3-5. KSC did not sug- 
gest an alternative method for providing the information. Jd. 

On November 16, 1998, Commerce received the Section A question- 
naire responses from KSC. Preliminary Determination, 64 Fed. Reg. at 
8,292. Commerce published its preliminary critical circumstances de- 
termination on November 30, 1998. Certain Hot-Rolled Flat-Rolled 
Carbon-Quality Steel Products from Japan and the Russian Federation, 
63 Fed. Reg. 65,750 (Dep’t Commerce 1998) (preliminary determina- 
tions of critical circumstances). Commerce determined that there was a 
reasonable basis to believe or suspect that critical circumstances existed 
in respect to imports of hot-rolled steel from Japan. Id. at 65,750. Com- 
merce issued a supplemental Section A questionnaire to KSC on Decem- 
ber 4, 1998. Preliminary Determination, 64 Fed. Reg. at 8,292. 

On December 8, 1998, KSC’s counsel wrote another letter to CSI re- 
questing Section E data, and noted the short time frame remaining for 
KSC to provide Commerce with the Section E response. Letters, at 91, 


3, | percent. DOC Final Analysis Memo (Apr. 28, 1999) at 2, C.R. Doc. 166, Def.’s App., Tab 13, at 2 
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Pl.’s App., Tab 3, at 10. On December 14, 1998, Goncalves responded 
that because of CSI’s accounting system, CSI was unable to provide the 
information requested. Id., at 94, Pl.’s App., Tab 3, at 13. Goncalves fur- 
ther stated that while CSI could provide other information to KSC, “it 
would be difficult for us to provide such information within the time 
frame specified in your letter.” Id. Goncalves further stated his belief 
that “without being able to provide the important information of sales 
prices requested, the provision of other data requested by [KSC] would 
be neither usable nor useful in the investigation of [KSC] and therefore 
would be a waste of resources for both CSI and [KSC].” Id. 

On December 18, 1998, KSC informed Commerce of KSC’s continu- 
ing difficulties in gathering the requested CSI data. Letter from H&S to 
DOC, at 1, Pl.’s App., Tab 3, at 14. KSC’s letter reminded Commerce of 
KSC’s previous meeting and communication with the Department in 
November, regarding the CSI data, and further stated that KSC had “re- 
ceived no information, guidance, or response from the Department.” 
Id. KSC renewed its request to be excused from responding to Section E 
of the questionnaire regarding CSI’s sales of subject merchandise and 
further manufacturing of subject merchandise, because KSC was not 
able to provide it. Jd., at 2, Pl.’s App., Tab 3, at 15. 

On December 21, 1998, Commerce received KSC’s responses to ques- 
tionnaire Sections B, C, and D. Preliminary Determination, 64 Fed. Reg. 
at 8,292. On January 4, 1999, Commerce requested supplemental infor- 
mation from KSC on Sections B, C, and D. Jd. Without specifically com- 
menting on Section E, Commerce simply reissued Section E at the same 
time. Supplemental Sections B/C & E (Jan. 4, 1999), at 16-25, C.R. Doc 
47, Def.’s App., Tab 9, at 3-12. On January 25, 1999, Commerce received 
KSC’s responses to supplemental Sections B, C, and D. Preliminary De- 
termination, 64 Fed. Reg. at 8,292. Included with these responses, KSC 
again informed Commerce that it was unable to obtain the requested 
material from CSI and was therefore unable to complete Section E. 
KSC’s Response to Sections B and C (Jan. 25, 1999), at 45, PR. Doc. 192, 
Pl.’s App., Tab 5, at 5. 

On February 19, 1999, Commerce published its Preliminary Deter- 
mination, in which it determined a weighted average margin of 67.59 
percent for KSC. 64 Fed. Reg. at 8,299. This margin was based on Com- 
merce’s selection of KSC’s highest calculated dumping margin “found 
for any individual product (i.e. CONNUM).”® Id. at 8,298. 

On March 5, 1999 and March 8-12, 1999, Commerce conducted a sales 
verification at KSC’s facilities as well as those of its affiliate, Kawaso 
Corporation, in Tokyo, Japan. Verification Report, at 1, Def.’s App., Tab 
12, at 1. At verification, Commerce officials met with KSC’s headquar- 
ters and plant officials. Id. During verification, Commerce asked KSC 


4A few daysearlier,{_ }|KSC’s Costs & Sales Verification Exhibits—Exhibit 20 (Mar. 8-12, 1999), at 40,C.R. Doc. 20 
(of costs & sales), Pl.’s App., Tab 11, at 12.[ —_]. Verification Report, at 22-23, Def.’s App., Tab 12, at 4-5. 
° Each control number, or “CONNUM,” represents a discrete product, for which there may be multiple sales. By 


product-specific margin [Commerce] means “the weighted average margin for the sales of that discrete product.” Gov't 
Br. at 2n.1 
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about its efforts to obtain information from CSI. Commerce asked if 
KSC had suggested that CSI send information to Commerce directly. Id. 
at 23, Def.’s App., Tab 12, at 5. KSC responded that it had done so orally 
through its counsel in December, and that CSI had allegedly rejected 
this suggestion. Id. 

On May 6, 1999, Commerce published the final determination. 
64 Fed. Reg. at 24,329. As in the preliminary determination, Commerce 
chose to invoke adverse facts available. Commerce based this decision 
on the collective failure of Kawasaki and its affiliate CSI to respond to 
Section E of the Department’s questionnaire. Jd. at 24,368. 

KSC claims that Commerce erroneously concluded that KSC did not 
cooperate to the best of its ability in the investigation. KSC argues that 
Commerce penalized it for CSI’s unwillingness to cooperate. KSC there- 
fore argues that because of Commerce’s alleged error, the Department’s 
resort to partial adverse facts available in calculating the weighted aver- 
age margin was unlawful and unsupported by substantial evidence. 
KSC further argues that if Commerce’s resort to adverse facts was ap- 
propriate, KSC’s weighted average margin should be recalculated using 
less adverse facts available, based on KSC’s substantial cooperation 
throughout the investigation. 


DISCUSSION 
I. Application of partial adverse facts available 


KSC asserts that Commerce’s decision to resort to adverse facts avail- 
able was neither in accordance with law nor supported by substantial 
evidence. KSC argues that it was CSI, and not KSC, that refused to coop- 
erate and that KSC itself made every effort to obtain the information 
from CSI. KSC also argues that Commerce failed to respond to KSC af- 
ter receiving notice of KSC’s alleged inability to comply with the Depart- 
ment’s requests for information. 

Prior to making an adverse inference, Commerce must first decide 
whether the use of facts available is appropriate under 19 U.S.C. 
§ 1677e(a) (1994). Once Commerce determines that the use of facts 
available is appropriate, it must make an additional finding under 
19 U.S.C. § 1677e(b) that the party has failed to act to the best of its abili- 
ty prior to applying adverse facts available.® It has been well established 
by the court that a “mere recitation of the relevant standard is not 
enough for Commerce to satisfy its obligation under the statute.” Ferro 
Union, Inc. v. United States, 44 F Supp.2d 1310, 1330 (Ct. Int’! Trade 
1999); see also Borden, Inc. v. United States, 4 F. Supp.2d 1221, 1246 (Ct. 
Int’! Trade 1998), aff'd sub nom, Flli De Cecco di Filippo Fara S. Marti- 
no S.p.A. v. United States, No. 99-1318, 2000 WL 777170 (Fed. Cir. June 
16, 2000). 


©19 US.C. § 1677e(b) provides in part: 


If the administering authority * * * finds that an interested party has failed to cooperate by not acting to the best 
of its ability to comply with a request for information from the administering authority * * * the administering 
authority * * * in reaching the applicable determination under this subtitle, may use an inference that is adverse to 
the interests of that party in selecting from among the facts otherwise available 
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Here, Commerce first determined to use facts available based on 
1677e(a)(1) because necessary information was missing from the re- 
cord. Final Determination, 64 Fed. Reg. at 24,367. In this case, it is un- 
disputed that KSC’s sales of subject merchandise through CSI were 
constructed export price (“CEP”) sales. Id. Commerce asserts that be- 
cause the CEP provisions’ essentially treat the exporter and its U.S. af- 
filiate as a single entity for the purposes of the margin calculation, it 
treats the affiliated parties as a single entity for the purposes of provid- 
ing responses in antidumping proceedings. Id. at 24,367-68. 

It is undisputed that KSC and CSI failed to provide the necessary in- 
formation. Commerce found that “[b]ecause the information possessed 
by a US. affiliate such as CSI is essential to the dumping determination, 
the antidumping law is thwarted if the affiliate refuses to provide the 
necessary information.” Jd. at 24,367. Commerce found that KSC and 
CSI had collectively failed to comply to the best of their ability. Id. at 
24,368. Commerce also found that KSC, independently of CSI, could 
have done more to obtain CSI’s information. Commerce stated that it 
had investigated KSC’s claim that it had complied and stated: 


KSC’s claim that it acted to the best of its ability with respect to 
this issue rests on its assertion that it was powerless to compel CSI 
to provide the Department with this data, given that CSI, as a peti- 
tioner in this case, refused to cooperate. Some of the most impor- 
tant evidence contradicting KSC on this issue, including 
information pertaining to the board and the Shareholders’ Agree- 
ment, constitutes business propriety information, and are dis- 
cussed only in our propriety Analysis Memorandum * * *. 
Generally, however, the record shows that, although KSC could 
have been much more active in obtaining the cooperation of CSI in 
this investigation, it limited its efforts to merely requesting the re- 
quired data and otherwise took a “hands-off” approach with re- 
spect to CSI’s alleged decision not to provide this data. For example, 
KSC officials stated that KSC did not instruct its members of the 
CSI board to address this issue, di .ot invoke the Shareholders’ 
Agreement, and did not discuss this issue with its joint venture 
partner. This does not reach the “best efforts” threshold embodied 
in [19 U.S.C. § 1677e(b)]. 


Final Determination, 64 Fed. Reg. at 24,368. 

Any application of facts available under 1677e(a) is also subject to the 
requirements of 19 U.S.C. § 1677m(d) (1994).8 See Borden, 4 F Supp.2d 
at 1244 (“Subsection 1677e(a) provides that in every instance the use of 
facts available shall be subject to 19 U.S.C. § 1677m(d)”). Section 
1677m(d) requires that the Department provide a party with notice of 


7 To calculate CEP, Commerce must begin with the price of merchandise sold to the first unaffiliated party in the 
United States, deducting from it certain expenses incurred by the United States affiliate. 19 U.S.C. § 1677a(b) (1994). 
8 Section 1677e(a) provides: 
(a) In general 
If— 
(1) necessary information is not available on the record * * * 


the administering authority * * * shall, subject to section 1677m(d) of this title, use the facts otherwise available in 
reaching the applicable determination under this subtitle. 
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deficient submissions.’ This section is intended to prevent “the unre- 
strained use of facts available as to a firm which makes its best effort to 
cooperate with the Department.” Borden, 4 F. Supp.2d at 1245. 

In Ta Chen Stainless Steel Pipe, Ltd. v. United States, No. 
97-08-01344, 1999 WL 1001194 (Ct. Int’l Trade Oct. 28, 1999), the 
court found that Commerce had failed to comply with 1677m(d) because 
it never specifically requested information on the U.S. sales of respon- 
dent’s affiliate. 1999 WL 1001194, at *12-13. Unlike the respondent in 
Ta Chen who had a legitimate reason to believe it had EP sales and did 
not need to provide CEP information, KSC knew it was required to pro- 
vide data on further manufacturing. The Department’s questionnaire 
provided KSC with sufficient notice that it had to provide the informa- 
tion. Although Commerce did not expressly inform KSC that its re- 
sponse to questionnaire Section E was deficient, it was nevertheless 
made clear to KSC that Commerce had not decided to excuse KSC from 
answering this section, because Commerce reissued Section E to KSC in 
January 1999. See Supplemental Sections B/C & E, at 16-25, Def.’s 
App., Tab 9, at 3-12. This is not a case where the Department failed to 
request the information. Cf Queen’s Flowers de Colombia v. United 
States, 21 CIT 968, 980, 981 F Supp. 617, 628 (1997) (stating that under 
pre-URAA law an “alleged response deficiency cannot support applica- 
tion of [best information available] where the information sought was 
apparently never requested”). Moreover, KSC must have understood 
that information on CSI’s sales was vital to the Department because 
these sales involved further manufacturingin the United States.!° Com- 
merce’s reissuance of this section of the questionnaire provided KSC 
with notice that its submission was deficient and provided KSC with 
another opportunity to respond. 

KSC argues that Commerce failed to reply to its request to be excused 
from providing the Section E data, although it is not making a specific 
19 U.S.C. § 1677m(c) argument. Under section 1677m(c)(1), if a party 
notifies Commerce that it is unable to submit the information re- 
quested, together with a full explanation and suggested alternative 
forms in which the party is able to submit the information, Commerce 
must respond.!! In World Finer Foods, Inc. v. United States, the court 
clarified that when a party is attempting to respond to the Department’s 
requests for information, Commerce has a duty to respond and to assist 


9 Section 1677m(d) provides in relevant part: 


If the administering authority * * * determines that a response to a request for information under this subtitle 
does not comply with the request, the administering authority * * * shall promptly inform the person submitting 
the response of the nature of the deficiency and shall, to the extent practicable, provide that person with an oppor- 
tunity to remedy or explain the deficiency in light of the time limits established for the completion of investigations 
or reviews under this subtitle. 


10 Pursuant to 19 U.S.C. § 1677a(d), the price used to establish CEP is reduced by a variety of expenses, including 
“the cost of any further manufacture or assembly.” See 19 U.S.C. § 1677a(d)(2). 


11 Section 1677m(c)(1) provides: 


If an interested party, promptly * * * notifies the administering authority * * * that such party is unable tosubmit 
the information requested in the requested form and manner, together with a full explanation and suggested alter- 
native forms in which such party is able to submit the information, the administering authority * * * shall consider 
the ability of the interested party to submit the information in the requested form and manner and may modify 
such requirements to the extent necessary to avoid imposing an unreasonable burden on that party. 

19 U.S.C. § 1677m(c)(1) (emphasis added). 
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that party. No. 99-03-00138, 2000 WL 897752 at *3-4 (Ct. Int’] Trade 
June 26, 2000). 

The Government argues that Commerce complied with § 1677m(c)(1) 
because KSC’s requests to be exempted entirely from responding to Sec- 
tion E of the questionnaire did not communicate an inability to provide 
information, but rather an unwillingness. The Government’s conclu- 
sion is supported. In this case, it was KSC that did not act in accordance 
with 1677m(c)(1) because it neither asked for assistance nor offered an 
alternative form for supplying the information. KSC simply asked to be 
excused from answering Section E entirely. While it would have been 
helpful for Commerce to have responded to KSC with respect to the al- 
leged CSI conflict, Commerce did make it clear to KSC that KSC was not 
excused because Commerce reissued the Section E portion of the ques- 
tionnaire in January 1999. In Finer Foods, by contrast, the respondent 
explained to Commerce in detail why it could not provide full informa- 
tion. 2000 WL 897752 at *2-3. The respondent also offered to supply any 
information that Commerce might find worthwhile, and Commerce 
never offered the respondent any guidance. Id. at *4. Commerce disre- 
garded the information submitted for the respondent and used extreme- 
ly adverse facts available which impacted the completely cooperative 
importer instead of the partially cooperative respondent.!? Id. KSC, by 
contrast, a sophisticated and continuing player in the market, never 
suggested alternatives, never requested help from Commerce, and pro- 
vided an unconvincing account of why it could not comply fully. KSC 
wanted Commerce to accept at face value that it could not obtain the in- 
formation, and expected Commerce to excuse it altogether from re- 
sponding to Section E of the questionnaire. !8 

KSC argues that Commerce should have asked CSI for the informa- 
tion directly. Pursuant to section 1677m(c)(2), Commerce is to assist a 
party experiencing difficulties.14 As acknowledged by KSC, however, 
KSC did not request Commerce to assist it in obtaining the relevant CSI 
data. KSC’s communications to Commerce on this issue were limited to 
its request to be excused from responding. Under these circumstances, 
Commerce did not err by failing to ask CSI for the information directly. 

KSC also argues that Commerce failed to comply with section 
1677m(g). This section provides that information submitted during the 
course of a review “shall be subject to comment by other parties to the 


12 The court also noted in Finer Foods that it was not holding “that every general overture of cooperation warrants a 
response from Commerce,” and that its decision was based on the particular facts of the case. 2000 WL 897752at *4n.5. 


13 The court does not accept the position that CSI’s status as a petitioner automatically excused KSC from respond- 
ing to Section E of the questionnaire. Commerce was entitled to examine KSC’s efforts at obtaining CSI’s compliance to 
avoid opening the door to collusive activities among petitioners and respondents, which could work to the detriment of 
competitors. 

4 Section 1677m(c)(2) provides: 


The administering authority * * * shall take into account any difficulties experienced by interested parties, partic- 
ularly small companies, in supplying information requested by the administering authority in connection 
with investigations and reviews under this subtitle, and shall provide to such interested parties any assistance that 
is practicable in supplying such information. 

19 U.S.C. § 1677m(c)(2). 





U.S. COURT OF INTERNATIONAL TRADE 187 


proceeding.” 19 U.S.C. § 1677m(g);!5 see also Wieland-Werke AG v. 
United States, 4 F Supp.2d 1207, 1212 (Ct. Int’] Trade 1998) (“Com- 
merce must provide an opportunity for the parties to comment on infor- 
mation submitted to it before it makes a determination.”) KSC argues 
that it did not have an opportunity to comment on the CSI Sharehold- 
ers’ Agreement because it was not clear that the Department would rely 
on KSC’s rights under this agreement until the Final Determination. 
KSC notes that Commerce did not mention the Shareholders’ Agree- 
ment in the Preliminary Determination. The agreement, however, was 
placed on the record prior to the publication of the Preliminary Deter- 
mination. KSC Br. at 35-36. 

KSC ignores that it placed the Shareholders’ Agreement on the record 
itself, and that 1677m(g) provides that “other parties” shall have an op- 
portunity to comment on the information. Any error in complying with 
section 1677m(g) was harmless because KSC did have an opportunity to 
comment on the agreement and other aspects of its relationship with 
CSI during verification. KSC also had an opportunity for further com- 
ment in its case brief submitted prior to the Final Determination. 

Commerce’s decision to apply an adverse inference is in accordance 
with law and it is also supported by substantial evidence. While reason- 
able minds might weigh the evidence differently, Commerce’s deter- 
mination that KSC itself possessed the ability to obtain the information 
requested but, instead, took a “hands-off” approach with respect to 
CSI’s alleged decision not to provide the data, is supported. A plain read- 
ing of the rights and powers provided to KSC pursuant to the Sharehold- 
ers’ Agreement demonstrates that KSC had the ability to influence 
CSI’s cooperation.!© Second, KSC’s members of the CSI board could 
have, but failed to, address the issue with its joint venture partner, 
CVRD." Third, instead of invoking any rights under the Shareholders’ 
Agreement regarding KSC’s access to CSI data,!8 KSC merely opted to 
exchange correspondence with its affiliate and then acquiesced to any 
communication from CSI that could be interpreted as a sign of resist- 
ance.!9 The failure to avail itself of any of these rights supports 


15 This section provides more fully: 


Information that is submitted on a timely basis to the administering authority * * * during the course of a proceed- 
ing under this subtitle shall be subject to comment by other parties to the proceeding within such reasonable time 
as the administering authority * * * shall provide. The administering authority * * * before making a final deter 
mination under section 167 1d, 1673d, 1675, or 1675b of this title shall cease collecting information and shall pro 
vide the parties with a final opportunity to comment on the information obtained by the administering authority 
* * * upon which the parties have not previously had an opportunity to comment. 

19 U.S.C. § 1677m(g) (emphases added). 

16 Under the Shareholders’ Agreement, KSChas[{ | Shareholders’ Agreement (June 27, 1995), at 7-8,C.R. Doc. 51 
(Ex. Supp. A-4), Pl.’s App., Tab 7, at 9-10 [hereinafter “Shareholders’ Agreement” |. 

17 In the Verification Report, Commerce noted that [ |]. Verification Report, at 23, Def.’s App., Tab 12, at 5 

18 

[ ] 
Shareholders’ Agreement, at 14-15, Pl.’s App., Tab 7, at 15-16. 

KSC arguesthatthe[ | of the Shareholders’ Agreement would have preventedit[ |} Jd. at 15, Pl.’s App., Tab 7, at 
16. The possible complications of this[{ _}, however, do not suffice to excuse KSC from trying more seriously to obtain 
the information from CSI in the first place.{ _] concerns could have been presented to Commerce so that the parties 
could come to an agreement with the Department. 

19ksc attempts to minimize its access to CSI data, but pursuant to| | of the Shareholders’ Agreement, KSC 
would receive{ | Shareholders’ Agreement, at 15, Pl.’s App., Tab 7, at 16. This provision further supports the conclu- 
sion that KSC did have access to some CSI information, and might have proposed alternatives to Commerce. 
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Commerce's conclusion that KSC did not cooperate to the best of its abil- 
ity.“ 

KSC argues strenuously that the fact that CSI is a petitioner shows 
that CSI’s interests were antagonistic to KSC’s interests and that CSI 
would not cooperate.2! KSC further argues that CSI was no longer the 
importer of record for KSC-produced hot-rolled steel,?? and that it com- 
peted with CSI in the U.S. market, showing that KSC and CSI did have 
competing interests. According to KSC, Commerce did not consider that 
CSI allegedly stood to benefit from its own lack of cooperation. Com- 
merce and defendant-intervenors emphasize that the Department did 
not engage in subjective speculation about CSI’s motives, but rather 
focused on the record which shows that during the POI, CSI imported 
and sold a large volume of KSC’s subject merchandise.”? Moreover, the 
Department noted that it could not reasonably predict or weigh all of the 
possible effects a dumping margin would have on other business 
interests of interested parties, but could only attempt to insure that, as 
affiliated entities, KSC and CSI did not benefit in this investigation 
through their joint failure to cooperate. Final Determination, 64 Fed. 
Reg. at 24,368.24 

Despite its general practice of attributing failure of an affiliate to the 
respondent, Commerce has applied a more nuanced approach where a 
respondent was affiliated with a petitioner. See Stainless Steel Wire Rod 
from Taiwan, 63 Fed. Reg. 40,461 (Dep’t Commerce 1998) (notice of fi- 
nal determination of sales at LTFV). In Stainless Steel Wire Rod, the De- 
partment did not make an adverse inference with regard to 
respondent’s CEP sales, even though respondent’s affiliate, a petitioner 


in the investigation, failed to report a large number of CEP sales. Id. at 
40,464. Commerce stated: 


Given the nature of the relationship between Walsin [the respon- 
dent] and Carpenter [a Walsin affiliate]; Carpenter’s participation 
in this proceeding as a petitioner; and Carpenter’s exclusive control 
of the sales and price information at issue, we find that Walsin was 
not in a position to report this information. Given these unusual 
circumstances, we have not determined that Walsin failed to act to 


the best of its ability to comply with the Department’s request for 
information. 


0 van . Cy , 

20 ksc argues that any enforcement of its rights under the Shareholders’ Agreement would have been futile and 
that legal proceedings would have been lengthy with an uncertain outcome. KSC’s references to Delaware corporate 
law in support of this position are not particularly relevant. KSC ignores that it failed to invoke any powers under the 
Shareholders’ Agreement. On the basis of this record of minimal attempts to obtain CSI’s data, Commerce is permitted 
to conclude that futility has not been demonstrated. 

Nean 2@ . . , 

21 KSC also insists that CSI operated as an independent company and cites| | of the Shareholders’ Agreement re- 
garding| |whichstatesthatCSI[{ | Shareholders’ Agreement, at 14, P1.’s App., Tab 7, at 15. The fact that CSI may 
have been trying to[ _| does not prove that CSI’s interests were inherently antagonistic, or separate from, KSC’s. 

22 ron ' uf as 

22 KSC stated that it[ _}]. KSC Br. at 33. 


23 Over{ | percent of KSC’s imports of subject merchandise into the U.S. were sold through CSI during the POI. 
Analysis Memo, at 2, Def.’s App., Tab 13, at 2. 


24 as CSI did not import from KSC during the first annual review period, actual duties assessed on entries sus- 
pended by this investigation should not be affected significantly by any failure of CSI to cooperate. See Daewoo Elecs 
Co. v. United States, 712 F. Supp. 931, 952 (Ct. Int’] Trade 1989) (“actual assessment of antidumping duties does not 
occur until Commerce conducts its first administrative review of entries subject to an antidumping order”), aff'd in 
part, rev'd on other grounds, 6 F.3d 1511 (Fed. Cir. 1993). 
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Id. (emphasis added). By contrast in this case, Commerce did not find 
that the affiliated petitioner had exclusive control of the data, but rather 
found that KSC could have accessed CSI’s information, or at least ex- 
erted more effort to obtain the information, or demonstrated it could 
not obtain the information. 

The real motives of the parties in this investigation are indeed un- 
clear. Whether CSI consulted with KSC or CVRD before joining as a peti- 
tioner in antidumping proceedings against its shareholders, and why 
CSI could do so without KSC or CVRD doing anything about it, are un- 
answered questions. Focus on KSC’s level of cooperation, however, 
shows that far from employing any forceful steps to provide any of the 
Section E information requested by the Department, KSC made efforts 
consisting merely of written and oral requests to collect the data from 
CSI officials. As stated by Commerce, “the fact that KSC has provided a 
great deal of information and has substantially cooperated with respect 
to other issues does not relieve it of the requirement to act to the best of 
its ability to provide the requested CSI information.” Final Determina- 
tion, 64 Fed. Reg. at 24,368. The determination regarding KSC’s coop- 
eration was in accordance with law and supported by substantial 
evidence. Commerce’s decision to apply partial adverse facts available 
for the KSC/CSI sales is therefore affirmed. 


II. Selection of Partial Adverse Facts Available Margin 


KSC argues that if an adverse inference is warranted, it should be less 
adverse than the one chosen here because KSC substantially cooperated 
throughout the investigation. KSC maintains that the Department con- 
siders a respondent’s level of cooperation, even when it is applying ad- 
verse facts available pursuant to 19 U.S.C. § 1677e(b). 

In the Final Determination, Commerce explained its application of 
partial adverse facts to the CSI sales. The Department stated it used 
“the second highest calculated margin for an individual CONNUM.”25 
64 Fed. Reg. at 24,369. The Department had used the highest margin by 
CONNUM in the preliminary determination, but reexamined that deci- 


sion in the final determination. Commerce explained its reasoning as 
follows: 


[W]e find that the [preliminary] margin chosen was not sufficiently 
within the mainstream of KSC’s sales in that the rate was derived 
from sales of a product that accounted for a very small portion of 
KSC’s total sales as well as the highest rate by CONNUM. In select- 
ing the facts available margin for the final determination, we 
sought a margin that is sufficiently adverse so as to effectuate the 
statutory purposes of the adverse facts available rule to induce re- 
spondents to provide the Department with complete and accurate 
information * * *. We also sought a margin that is indicative of 
KSC’s customary ‘selling practices and is rationally related to the 


25 KSC explains that “CONNUM” stands for “control number.” “The Department requires that the physical char- 
acteristics of each product be assigned a number or letter pursuant to the ITA’s codes. For example, merchandise that 
had the characteristic of being ‘painted’ is assigned number ‘1’; unpainted merchandise if assigned number ‘2.’ The 
codes together make a CONNUM.” KSC Br. at 7 n.1. 
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transactions to which the adverse facts available are being applied. 
To that end, we selected a margin for a CONNUM that involved 
substantial commercial quantities and thus fell within the main- 
stream of KSC’s transactions based on quantity. Finally, we found 
nothing on the record to indicate that the sales that we selected 
were not transacted in a normal manner. 


Id. This change in the margin selection, however, only resulted in a 
small change in the margin, from 67.59 percent to 67.14 percent. The 
Government explains that “Commerce inferred from KSC’s failure to 
provide data for the CSI sales that the margins for those sales were at 
least as high as the highest margins found for the reported sales.” Gov’t 
Br. at 27. KSC is not challenging this reasoning, rather it argues that the 
Department should have considered the fact that KSC substantially 
cooperated during the investigation, and applied a less adverse margin 
than the one selected. 

In Roller Chain, Other than Bicycle from Japan, 63 Fed. Reg. 63,671 
(Dep’t Commerce 1998) (final results and partial recission of antidump- 
ing duty admin. rev.), Commerce applied adverse facts available, but 
nevertheless considered the party’s cooperation. Although Commerce 
found that the respondent had not acted to the best of its ability, Com- 
merce stated that “because the company substantially cooperated 
throughout the course of this review, we are resorting to FA that are less 
adverse to the interests of [respondent].” 63 Fed. Reg. at 63,674. Like- 
wise in Certain Cut-to-Length Carbon-Quality Steel Plate Products from 
Indonesia, 64 Fed. Reg. 73,164 (Dep’t Commerce 1999) (notice of final 
determination of sales at LTFV), the Department applied adverse facts 
available, but “because the company was otherwise cooperative,” Com- 
merce did not draw the “most adverse inference.” 64 Fed. Reg. at 73,167; 
see also Certain Pasta from Italy, 61 Fed. Reg. 30,326, 30,329 (Dep’t 
Commerce 1996) (notice of final determination of sales at LTFV) (Com- 
merce determined that an adverse inference was warranted, but stated 
that because the respondent “made some effort to cooperate, even 
though it did not cooperate to the best of its ability,” Commerce “did not 
choose the most adverse rate based on the petition.”) 

The Government maintains that Commerce’s practice is to determine 
adverse facts available on a case-by-case basis. See, e.g. Certain Internal- 
Combustion Industrial Forklift Trucks from Japan, 62 Fed. Reg. 5,592, 
5,594 (Dep’t Commerce 1997) (final results of antidumping duty admin. 
rev.) (“[Wle resolve [facts available] matters on a case-by-case basis by 
examining the nature and extent of any deficiencies and the level of 
cooperation by respondent. Afer such an examination we determine 
whether to apply adverse inferences.”) The Government and defen- 
dant-intervenors also seek to distinguish the determinations relied on 
by KSC on the ground that those determinations involved total adverse 
facts available, and in this case Commerce applied partial adverse facts 


available, which is already less adverse than the most adverse result pos- 
sible. 
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It does seem clear that Roller Chain from Japan, 63 Fed. Reg. 63,671, 
and Certain Pasta from Italy, 61 Fed. Reg. 30,326, involved total adverse 
facts available. Cut-to-Length Steel from Indonesia, 64 Fed. Reg. 73,164, 
however, involved partial adverse facts available because the adverse 
data selected was substituted for missing conversion cost data. 64 Fed. 
Reg. at 73,167. In that determination, the Department said that adverse 
facts available were warranted, but that because of the respondent’s 
cooperation, it was not drawing the most adverse inference. Jd. In this 
case, Commerce did not further discuss KSC’s cooperation once it deter- 
mined that it had failed to comply to the best of its ability in providing 
the CSI information. 

In distinguishing KSC’s cites on the basis of total, rather than partial, 
adverse facts available, the parties fail to give a reasoned explanation for 
why it only makes sense to look at a party’s cooperation in the total ad- 
verse facts situation, and not the partial.2° Under the former best infor- 
mation available (“BIA”) rule, Commerce did not consider a party’s level 
of cooperation in a partial-BIA situation, although it did consider coop- 
eration in the total BIA context. See National Steel Corp. v. United 
States, 18 CIT 1126, 1131, 870 F Supp. 1130, 1135 (1994) (noting that 
degree of cooperation determines which tier of total BIA is used, and 
that partial BIA applies “when only part of the submitted information is 
deficient. The adversity of the information used as partial BIA depends 
on the level of sufficiency of the information provided. It is noteworthy 
that Commerce does not consider the respondent’s level of cooperation 
when applying partial BIA.”) (citations omitted).27 

The Government denies that KSC substantially cooperated as re- 
gards the specific issue of providing information on CSI’s sales. It argues 
that to the extent cooperation may be considered in selecting partial 
facts available, “the Department is more likely to consider the degree of 
cooperation with respect to the element at issue.” Gov’t Br. at 30. The 
Government cites to pre-URAA cases where the Department made a 
less adverse inference when the errors were limited in nature, and more 
adverse inferences when the errors were “systemic.” Compare Certain 
Hot-Rolled Carbon Steel Flat Products and Certain Cold-Rolled Carbon 
Steel Flat Products from the Netherlands, 58 Fed. Reg. 37,199, 37,202 
(Dep’t Commerce 1993) (final determinations of sales at LTFV) 
(“[B]ecause the errors in [respondent’s] reporting of product character- 
istics are limited in nature, we will use, as BIA, the weighted-average of 
the calculated positive dumping margins in each class or kind of mer- 


26 This court has previously noted the advantage of using partial adverse facts available, as opposed to total adverse 
facts available, where the respondent has only failed to comply in one respect, because the use of partial adverse facts 
“furthers the purpose of achieving a reliable and accurate margin * * * [and] also preserve(s] an adverse consequence 
for [the respondent’s] failure to provide information.” Ferro Union, Inc. v. United States, 74 F. Supp.2d 1289, 1297 (Ct. 
Int’l Trade 1999). 

27 In the BIA context, Commerce applied the “first tier” when a respondent refused to cooperate with requests for 
information or significantly impeded a review, in which case Commerce “selected the higher of the highest rate as- 
signed for any firm in the LTFV investigation or the highest rate calculated in the administrative review.” Allied-Sig- 
nal Aerospace Co. v. United States, 996 F.2d 1185, 1190 (Fed. Cir. 1993). “Second tier” BIA applied to respondents who 
substantially cooperated but “nonetheless fail[ed] to provide requested information in a timely manner.” Jd. For sec- 


ond tier BLA, Commerce assigned to a respondent “the higher of its own prior LTFV rate or the highest rate calculated 
in the current administrative review.” Jd. at 1191. 
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chandise.”) with Certain Cut-to-Length Carbon Steel Plate from Fin- 
land, 58 Fed. Reg. 37,122, 37,124 (Dep’t Commerce 1993) (final 
determination of sales at LTFV) (“Because [respondent’s] errors were 
systemic in nature, we used, as BIA, for those particular transactions 
the higher of: (1) The highest non-aberrant transaction margin calcu- 
lated for the firm from among the sales of the same class or kind of mer- 
chandise where we were able to calculate a margin, or (2) the average 
petition rate for the same class or kind of merchandise.”). 

In this case, the KSC sales to CSI represented a substantial portion”® 
of KSC’s imports of subject merchandise into the United States. This 
does seem to be a legitimate factor for the Department to consider in de- 
ciding how adverse the inference should be. If the missing information is 
important, anda large volume of that information is missing, it is logical 
to draw a more adverse inference because that would further the goal of 
creating an incentive for respondents to provide the information. See 
Statement of Administrative Action, accompanying H.R. Rep. No. 
103-826(I), at 870, reprinted in 1994 U.S.C.C.A.N. 3773, 4199 (“Where a 
party has not cooperated, Commerce * * * may employ adverse infer- 
ences about the missing information to ensure that the party does not 
obtain a more favorable result by failing to cooperate than if it had coop- 
erated fully.”) 

The statute is silent on whether cooperation needs to be considered 
once the Department has already made the requisite finding of lack of 
cooperation to the best of ability. See 19 U.S.C. § 1677e(b). This would 
therefore seem to leave room for the Department to further consider 
cooperation in the adverse facts available context if it so chooses. KSC’s 
argument seems to depend on a finding that it is the Department’s con- 
sistent practice to consider cooperation, even when it is applying ad- 
verse facts. See, e.g. Queen’s Flowers de Colombia, 21 CIT at 976, 981 F 
Supp. at 625 (“It is ‘a general rule that agency must either conform itself 
to its prior decisions or explain the reasons for its departure.””) (citation 
omitted). The difficulty with this argument, however, is that it is not 
clear that it is the Department’s regular practice to consider a party’s 
level of cooperation in the total or partial adverse facts available con- 
text, simply because Commerce has done so in a few instances where the 
facts warranted it. Moreover, the selection of partial adverse facts avail- 
able in this case does not seem contrary to law, although the final margin 
of 67.14 percent is quite high.29 Final Determination, 64 Fed. Reg. at 
24,370. KSC also states that the margin selected was higher than the 


28 They represented| | percent of KSC’s exports to the United States during the POI. Analysis Memorandum, at 2, 
Def.’s App., Tab 13, at 2. 


29 The two other respondents in this determination, Nippon Steel Corporation and NKK Corporation, received 
margins of 19.65 and 17.86 percent, respectively. Final Determination, 64 Fed. Reg. at 24,370. 
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highest rate from the petition, which was 64 percent. KSC Reply Br. at 
15. 

Nevertheless, in this determination, Commerce’s reasoning on the 
selection of partial adverse facts is well articulated. See Final Deter- 
mination, 64 Fed. Reg. at 24,369. Commerce had chosen a slightly high- 
er rate in the preliminary determination, and chose a lower margin in 
the final determination because it was closer to the mainstream of 
KSC’s sales. Id. Defendant-intervenors also note that the selection of 
the margin in this case is comparable to the selection of the margin in 
other partial adverse facts determinations. See Stainless Steel Sheet 
and Strip in Coils from Italy, 64 Fed. Reg. 30,750, 30,755 (Dep’t Com- 
merce 1999) (notice of final determination of sales at LTFV) (“For [re- 
spondent’s} unreported U.S. sales, we have chosen the highest 
non-aberrational margin from the rest of [respondent’s] U.S. sales as 
partial facts available.”); Stainless Steel Sheet and Strip in Coils from 
Mexico, 64 Fed. Reg. 30,790, 30,803 (Dep’t Commerce 1999) (notice of 
final determination of sales at LTFV) (“As adverse facts available [for 
the reseller’s unverifiable data} we have assigned the highest non-aber- 
rational margin calculated on [respondent’s] properly reported U.S. 
sales.”) 

Because the Department has in past instances considered cooperation 
even when it is applying an adverse inference, it may have been prefera- 
ble for Commerce to do so in this case, but exactly what standard the De- 
partment should be applying is unclear. If Commerce chooses to 


consider a party’s level of cooperation when it makes an adverse infer- 
ence, there seems no generally applicable reason for the Department 
not to do so. There is not, however, an obligation for it to do so in every 
case. Given the importance of the missing data with regard to a substan- 
tial number of sales, the court cannot conclude that Commerce abused 
its discretion. Commerce’s selection of the partial adverse facts avail- 
able margin is therefore affirmed. 


CONCLUSION 


The court finds that Commerce’s application of the adverse inference 
pursuant to 19 U.S.C. § 1677e(b) was in accordance with law and sup- 
ported by substantial evidence. The particular selection of partial ad- 
verse facts was also in accordance with law. The Final Determination is 
therefore affirmed in its entirety. 


30 The court is not ent irely content with the result herein because the margin for deposits is relatively high and CSI 
may benefit from the effect on KSC from CSI’s failure to cooperate. But KSC did not make a full enough record for the 
court to conclude that Commerce erred. KSC has not proposed an alternative less adverse margin. To the extent KSC 
relies on broad equitable or unfairness claims unconnected to specific statutory or regulatory provisions or administra 
tive practice, the court finds they bear insufficient weight based on this record. The court also is mindful that KSC may 
demonstrate full cooperation and avoid final imposition of duties in the administrative review, although this is not de- 
terminative. 


31 Corroboration pursuant to 19 U.S.C. § 1677e(c) is not challenged. From investigation data, Commerce selected a 
weighted-average to weighted-average comparison for a particular CONNUM. It did not select a margin based on a few 
individual transactions or on any data outside the investigation. Cf. Ferro Union, 44 F. Supp.2d at 1334-35 (Commerce 
must select a total substitute margin which is relevant and reliable, and bears rational relationship to matter to which 
it is applied); Finer Foods, 2000 WL 897752 at *6 (court will not uphold use of individual transaction margins which 
bear no apparent relationship to current level of dumping in industry to corroborate a total substitute margin). 
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(Slip Op. 00-92) 


FORMER EMPLOYEES OF SIMPSON PASADENA PAPER CoO., PLAINTIFFS v. 
HERMAN, UNITED STATES SECRETARY OF LABOR, DEFENDANT 


Court No. 99-04-00249 
(Dated August 1, 2000) 


JUDGMENT ORDER 


GOLDBERG, Judge: On January 26, 2000, the Court remanded the U.S. 
Department of Labor’s (“the Department”) negative determination re- 
garding eligibility to apply for trade adjustment assistance under the 
Trade Act of 1974 with instructions that the Department conduct a sur- 
vey of Simpson Pasadena Paper Company’s customers. On June 9, 2000, 
the Department filed a Notice of Revised Determination on Remand 
(“Revised Determination”), certifying that 


[ajll workers of Simpson Pasadena Paper Company, Pasadena, Tex- 
as, who became totally or partially separated from employment on 
or after November 13, 1997, through two years from the date of this 
issuance, are eligible to apply for adjustment assistance under Sec- 
tion 223 of the Trade Act of 1974. 


Upon consideration of the Revised Determination, and upon all other 


papers filed herein, it is hereby 
ORDERED that the case is DISMISSED. 
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(Slip Op. 00-93) 
Sassy, INC., PLAINTIFF v. UNITED STATES OF AMERICA, DEFENDANT 
Court No. 95-07-00882 
(Decided August 2, 2000) 


Neville, Peterson & Williams (John M. Peterson, Curtis W. Knauss) for Plaintiff. 

David W. Ogden, Acting Assistant Attorney General, Joseph I. Liebman, Attorney-in- 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Bruce N. Stratvert), Chi S. Choy, Office of Assistant 


Chief Counsel, International Trade Litigation, United States Customs Service, of counsel, 
for Defendant. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
I. INTRODUCTION 

BARZILAY, Judge: Plaintiff, Sassy, Inc. (“Sassy”), imports pacifiers 
from Austria. The pacifiers in issue are model number 513, known as 
MAM MINI ULTI and model number 505, known as MAM ULTI MAM. 
The United States Customs Service (“Customs”) classified the subject 
merchandise under subheading 3926.90.15 of the Harmonized Tariff 
Schedule of the United States (“HTSUS”), at a rate of 3.1% ad valorem. 
The classification of the merchandise is not in dispute; rather, the issue 
is whether the products were eligible to enter duty free under the Gen- 
eralized System of Preferences (“GSP”). On May 5, 1999, this case was 
designated as a test case pursuant to USCIT R. 84(b). 


In Sassy, Inc. v. United States, Slip Op. 99-60, 1999 WL 507537, (CIT 
July 13, 1999), this court denied Plaintiff's motion for partial summary 
judgment and Defendant’s cross motion for summary judgment. As are- 
sult, a bench trial was held on April 26 and 27, 2000. Pursuant to USCIT 
R. 52(a), the court enters judgment for Defendant. 


II. FINDINGS OF FAcT 

1. On July 21, 1993, the subject merchandise entered at the port of De- 
troit, MI under entry number 813-0117718-4. 

2. The company MAM manufactures the subject merchandise, which 
is then imported into the United States by Sassy. Trial Transcript 
(“Tr.”) at 15 (testimony of Homer Douglas, Vice-President of Opera- 
tions for Sassy, Inc.). Sassy has a contractualagreement with MAM tobe 
the exclusive distributor of MAM’s pacifiers in the United States. Tr. at 
16 (Douglas testimony). Sassy does not sell its pacifiers in any country 
other than the United States. Tr. at 50 (Douglas testimony). 

3. MAM has sales and general offices in Austria and manufacturing 
operations in Hungary. Tr. at 90 (Douglas testimony). 

4. At the time of entry, Hungary was designated as a beneficiary devel- 
oping country under the GSP 

5. The MAM MINI ULTI and MAM ULTI MAM are alike in all materi- 
al respects. 

6. The pacifiers are composed of four component parts: 1) a knob; 2) a 
shield; 3) a latex rubber nipple; and 4) a plastic retainer plug. The com- 
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ponent parts were so identified by name by all of the witnesses testify- 
ing. Tr. at passim. 

7. The four pacifier components are not produced or manufactured in 
Hungary. Tr. at 128-29 (Douglas testimony). The pacifiers are marked 
as “Made in Austria” because the one time Sassy attempted to mark 
them as “Made in Hungary” Customs contested the country of origin 
marking. Tr. at 117-20, 123-26 (Douglas testimony). 

8. The rubber nipple is designed for the child to suck, the retainer plug 
holds the nipple inside the shield, the shield prevents the pacifier from 
being able to be swallowed, and the knob holds the pacifier together. Tr. 
at 22-23 (Douglas testimony). 

9. The component parts are received and made into a pacifier in Hun- 
gary. 

10. The court finds highly probative Plaintiff's Exhibit 5, a video tape 
made in 1993 depicting the manufacturing operation in Hungary. In 
addition to the manufacturing operation, there were tool shops and in- 
ventory facilities in Hungary. Tr. at 29, 60 (Douglas testimony). 

11. The manufacturing operation in Hungary begins with a worker 
taking the component parts from a box and assembling the parts toge- 
ther. Pl.’s Ex. 5; Tr. at 30 (Douglas testimony). 

12. After the parts are assembled, they are placed onto the fixture of 
an ultrasonic welder, which then rotates so that the horn of the welder 
may contact the knob and apply the weld. P1.’s Ex. 5; Tr. at 32-36 (Doug- 
las testimony). Ultrasonic welding is the assembly of two component 
parts by a transformation of electrical energy into mechanical energy. 
The welding occurs through the vibration of the parts and is facilitated 
by an energy director. Tr. at 240-41 (testimony of Marshall Aberle, con- 
sultant to Sassy, Inc. ). An energy director is a “v” shape molded into the 
components to be joined where the parts meet to improve the bond. Tr. 
at 244 (Aberle testimony). 

13. Once welded, the pacifier is subjected to a pull test, which is done 
by a mechanical device that grabs the latex rubber nipple and pulls toa 
force of 35 pounds. Pl.’s Ex. 5; Tr. at 40 (Douglas testimony). 

14. At some point in the process in Hungary, the shield of the pacifier 
is laser coded with the month, date and year of assembly for recall pur- 
poses. Tr. at 51-53 (Douglas testimony). 

15. Following the pull test, the pacifier moves down a conveyor belt 
and is pad printed. Pl.’s Ex. 5; Tr. at 44 (Douglas testimony). The pad 
printer places a decorative design on the knob. Pl.’s Ex. 5; Tr. at 45 
(Douglas testimony). 

16. After the pad printing occurs, the pacifier is picked up by a me- 
chanical arm that moves the pacifier down the assembly line. Pl.’s Ex. 5; 
Tr. at 46 (Douglas testimony). 

17. Only the MAM ULTI MAM pacifiers were packaged in Hungary, 
the MAM MINI ULTI pacifiers were shipped in bulk to Sassy. Tr. at 
121-23 (Douglas testimony). 
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18. The pacifier next moves to a packaging station where a worker 
places two pacifiers and a pamphlet, written in English explaining the 
pacifier’s functions and containing Sassy’s name, into a plastic box suit- 
able for retail display. Pl.’s Ex. 5; Tr. at 47-48 (Douglas testimony). 

19. A worker seals the plastic container using an automated tape ma- 
chine. The tape is printed in English and contains warnings and Sassy’s 
name. P].’s Ex. 5; Tr. at 48-49 (Douglas testimony). 

20. A label, in English, is also placed on the box, which lists the ap- 
propriate age ranges for the product, its recommended uses and Sassy’s 
name. Pl.’s Ex. 5; Tr. at 50 (Douglas testimony). 

21. The plastic boxes are then placed in master cartons that are shrink 
wrapped and placed on skids for shipment. P1.’s Ex. 5; Tr. at 54 (Douglas 
testimony). 

22. A destination statement is placed on the skid, which for Sassy’s 
pacifiers would indicate the United States. The skids are then loaded 
onto trucks to be taken to the docks. Pl.’s Ex. 5; Tr. at 54-55 (Douglas 
testimony). 

23. The shipping bill for the entry at issue lists the shipment origin as 
Hungary and the destination as the United States. Pl.’s Ex. 10B; Tr. at 
84 (Douglas testimony). The bill of lading, which is contained in the 
entry papers, lists the place of receipt as Austria, the place of loading as 
Zeebruge, the port of discharge as Montreal, and the place of delivery as 
Michigan. Tr. at 194 (Douglas testimony). A certificate of origin form is- 
sued in the Hungarian Republic, contained in the entry papers, lists the 
origin of the pacifiers as Austria and the consignees in the United Sta- 
tes. Tr. at 204 (Douglas testimony). 

24. The court finds that the pacifiers at issue entered the customs ter- 
ritory of the United States without entering the commerce of any other 
country. 

25. The court finds that Plaintiff's Exhibit 4A, listing the costs of pro- 
ducing the pacifier, is not credible evidence of the costs incurred in 
manufacturing the pacifiers at issue. 

26. The cost presentation was prepared specifically for the instant liti- 
gation by MAM for Sassy. Tr. at 155 (Douglas testimony). No one from 
Sassy examined the books and records from which the cost presentation 
was produced. Tr. at 149, 153, 217-18, 221. (Douglas testimony). Sassy’s 
witness also stated that he did not know whether the cost sheet, which 
included building amortization and machinery amortization, was pre- 
pared in accordance with Generally Accepted Accounting Principles. Tr. 
at 154, 182, 184, 186-92 (Douglas testimony). Sassy’s witness was also 
unfamiliar with the cost of the individual components. Tr. at 169 (Doug- 
las testimony). Finally, the cost sheet for the MAM MINI ULTI, which 
was shipped in bulk in 1993, but not at present, includes packaging 
costs, raising further questions about the accuracy of the cost presenta- 
tion. Pl.’s Ex. 4A. 

27. MAM currently employs 200 workers, has moved into a new 
manufacturing facility in Hungary and acquired new equipment. Tr. at 
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113, 156 (Douglas testimony). In addition to pacifiers, MAM manufac- 
tures a leash, drinking cups and bottles and the production has in- 
creased due to automation. Tr. at 103, 156 (Douglas testimony). 

28. If any of these findings of fact shall more properly be conclusions 
of law, they shall be deemed to be so. 


III. CONCLUSIONS OF LAW 
29. The court exercises jurisdiction pursuant to 28 U.S.C. § 1581(a).! 


30. The statute that governs this action, provides in relevant part, 
that: 


(1) [D]uty-free treatment * * * shall apply to any eligible article 
which is the growth, product or manufacture of a beneficiary devel- 
oping country, if— 

(A) that article is imported directly from a beneficiary devel- 
oping country into the customs territory of the United States; 
an 

(B) the sum of the (i) cost or value of the materials produced 
in the beneficiary developing country * * * plus (ii) the direct 
costs of processing operations performed in such beneficiary 
developing country * * * is not less than 35 percent of the ap- 
praised value of such article at the time of its entry into the cus- 
toms territory of the United States. 


(2) The Secretary of the Treasury * * * shall prescribe such regu- 
lations as may be necessary to carry out this subsection, including, 
but not limited to, regulations providing that, in order to be eligible 
for duty-free treatment under this subchapter, an article must be 
wholly the growth, product, or manufacture of a beneficiary devel- 
oping country, or must be a new or different article of commerce 
which has been grown, produced, or manufactured in the beneficia- 
ry developing country; but no article or material of a beneficiary de- 
veloping country shall be eligible for such treatment by virtue of 
having merely undergone— 

(A) simple combining or packaging operations * * *. 
19 U.S.C. § 2463(b) (Supp. V. 1993). 

31. In order to qualify as the growth, product or manufacture of a 
beneficiary developing country, a substantial transformation must oc- 
cur. See SDI Technologies, Inc. v. United States, 977 F. Supp. 1235 (CIT), 
aff'd per curiam, 155 F.3d 568 (Fed. Cir. 1998). A “[s]ubstantial trans- 
formation occurs when an article emerges from a manufacturing pro- 
cess with a name, character, or use which differs from those of the 
original material subjected to the process.” Torrington, Co. v. United 
States, 764 F.2d 1563, 1568 (Fed. Cir. 1985) (citing Texas Instruments, 
Inc. v. United States, 681 F.2d 778, 782 (C.C.PA. 1982)). The importance 


1 Two peripheral matters must be dealt with before proceeding further. First, at the end of the trial the court ordered 
that post-trial briefs were to be filed within 90 days. The latest date for filing briefs was July 26, 2000. The court further 
notified the parties that post-trial briefs were due no later than 4 p.m. on that date. Customs complied and Sassy did 
not. Counsel for Sassy claims that it did not receive the court’s notice. Second, Customs for the first time in its post-trial 
brief raises an argument that Customs Form A, stating Country of Origin, was improperly completed, thusconstituting 
a separate ground entitling Customs to judgment in its favor. The court has not considered this argument because it 
was not one that could only be discovered in the course of trial. Indeed, the Form A was part of the entry papers. Thus, 
since Customs failed to raise the argument prior to trial, the court considers it waived. 
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of each characteristic is determined in each case, with a change in name 
generally being the weakest indicator of a substantial transformation. 
See SDI Technologies, Inc. v. United States, 977 F. Supp. 1235, 1239 & 
n.3 (CIT 1997). Finally, while the phrase “substantial transformation” 
exists in a number of different provisions within the Customs laws, in 
GSP cases, the fundamental purpose of promoting industrialization in 
lesser developed countries is of considerable importance. See Torring- 
ton Co., 764 F.2d at 1569. Therefore, the country of origin may differ 
from the country where a substantial transformation occurs for GSP 
purposes. See Madison Galleries, Lid. v. United States, 870 F.2d 627, 633 
(Fed. Cir. 1989); see also S. Rep No. 101-252, at 43 (1990), reprinted in 
1990 U.S.C.C.A.N. 928, 971 (changing statute to require a substantial 
transformation, but not disturbing court’s reasoning that a product 
may be considered from one country for marking purposes and from 
another for GSP eligibility). 

32. The court concludes as a matter of law that a substantial trans- 
formation of the four component parts occurs in Hungary. Further, the 
court concludes as a matter of law that the article emerging has a differ- 
ent name, character and use than the original material. All of the wit- 
nesses who testified named each of the component parts as nipples, teats 
or baglets, a shield, a knob, and a retaining plug. The witnesses likewise 
all testified that the finished article was a pacifier. Thus, a change in 
name clearly occurs. A change in character also occurs. Character is 
“‘one of the essentials of structure, form, materials, or function that to- 
gether make up and usu[ally] distinguish the individual.’” National 
Hand Tool Corp. v. United States, 16 CIT 308, 311, aff'd, 989 F.2d 1201 
(Fed. Cir. 1993) (quoting WEBSTER’S THIRD NEW INTERNATIONAL DICTIO- 
NARY (1981)). While the component parts are readily identified in the 
pacifier, the function of the finished good is different from the compo- 
nent parts. See, e.g., SDI Technologies, Inc., 977 F. Supp. at 1240 (noting 
that a shift from producer goods to consumer goods may have some evi- 
dentiary value). Further, once welding occurs, the component parts can- 
not be disassembled without destroying the finished good. Finally, a 
change in the use of the materials occurs. Before the component materi- 
als are assembled in Hungary, each piece is without any use beyond 
manufacture into a pacifier. Once the operations are completed in Hun- 
gary, the pacifier may be used by infants for its intended purpose. 

33. The statute also notes that a substantial transformation may not 
be effected by means of simple combining or packaging operations. See 
19 U.S.C. § 2463(b)(2)(A). Customs has implemented regulations defin- 
ing the phrase “simple combining or packaging operations” as “(flitting 
together a small number of components by bolting, glueing soldering, 
etc.” 19 CFR § 10.195(a)(2)(i)(B) (1993). The reason for this require- 
ment is to promote the purpose of the GSP program, which is “to extend 
preferential tariff treatment to the exports of less-developed countries 
to encourage economic diversification and export development within 
the developing world.” S. Rep. No. 93-1298, at 5, reprinted in 1974 
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US.C.C.A.N. 7186, 7187. The court concludes, as a matter of law, that 
the operations in Hungary are not simple combining operations. Based 
on its findings of fact, the court is satisfied that the operations in Hunga- 
ry promote the purposes of the GSP program. There are a number of 
steps involved in the production of the merchandise beyond the assem- 
bly of the pacifier, including pad printing, laser coding and packaging. In 
addition, to maintain and run the equipment, MAM has tool shops on 
site in Hungary. Finally, the facts indicate that the operation in Hungary 
has expanded to include additional lines of merchandise, increased au- 
tomation and production and the purchase of a new manufacturing fa- 
cility and equipment. These all indicate that the purpose of the GSP 
program was being facilitated by the operations in Hungary. 

34. As noted above, the statute requires that merchandise from a 
beneficiary developing country must be imported directly to qualify for 
duty free treatment. Customs has issued regulations defining the 
phrase “imported directly.” The regulation states, in relevant part, that 
merchandise is imported directly: 


[i]f the shipment is from a beneficiary developing country to the 
US. through the territory of any other country, the merchandise in 
the shipment does not enter into the commerce of any other coun- 
try while en route to the US., and the invoice, bills of lading, and 
other shipping documents show the US. as the final destination 
* * * 


19 CFR § 10.175(b) (1993). 

Based on its findings of fact, above, the court concludes as a matter of 
law that the subject merchandise meets the definition of imported di- 
rectly. 

35. Finally, the statute requires that 35% of the appraised value of the 
merchandise when it enters the United States come from either (or 
both) the value of materials produced in the beneficiary developing 
country and/or the direct costs of processing operations performed in 
the beneficiary developing country. See 19 U.S.C. § 2463(b)(1)(B). Based 
upon its findings of fact regarding Sassy’s cost information, the court 
concludes Sassy has failed to prove that the Hungarian operations add 
35% or more of the pacifiers’ appraised value. 

36. If any of these conclusions of law shall more properly be findings of 
fact, they shall be deemed to be so. 
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(Slip Op. 00-94) 


RHP BEarRINGs Ltp., NSK BEARINGS EUROPE LTp., NSK Corp, BARDEN 
Corp (U.K.) Ltp., BARDEN Corp, AND FAG BEARINGS CoRP, PLAINTIFFS 


v. UNITED STATES, DEFENDANT, AND TORRINGTON CO., DEFENDANT: 
INTERVENOR 


Consolidated Court No. 97-11-01983 


Plaintiffs, RHP Bearings Ltd., NSK Bearings Europe Ltd. and NSK Corporation (collec- 
tively “RHP-NSK”), The Barden Corporation (U.K.) Ltd., The Barden Corporation and 
FAG Bearings Corporation (collectively “Barden-FAG”) move pursuant to USCIT R. 56.2 
for judgment upon the agency record challenging various aspects of the United States De- 
partment of Commerce, International Trade Administration’s (“Commerce”) final deter- 
mination, entitled Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, Germany, Italy, Japan, Singapore, Sweden and the United King- 
dom; Final Results of Antidumping Duty Administrative Reviews, 62 Fed. Reg. 54,043 
(Oct. 17, 1997), as amended, Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Romania, Singapore, Sweden and 
the United Kingdom; Amended Final Results of Antidumping Duty Administrative Re- 
views, 62 Fed. Reg. 61,963 (Nov. 20, 1997). 

Specifically, RHP-NSK claims that Commerce erred in: (1) deducting United States re- 
packing expenses as direct selling expenses; (2) calculating profit for constructed value 
(“CV”); (3) denying a partial, price-based level of trade adjustment to normal value; and 
(4) conducting a duty absorption inquiry for the subject review. 

Barden-FAG claims that Commerce erred in: (1) calculating profit for CV; (2) failing to 
match United States sales to “similar” home market sales prior to resorting to CV when all 
home market sales of identical merchandise have been disregarded; (3) conducting a duty 
absorption inquiry for the subject review; and (4) conducting a below-cost sales test and 
disregarding certain home market sales pursuant to the results of this test. 

Held: RHP-NSK’s USCIT 56.2 motion is granted in part and denied in part. Barden- 
FAG’s USCIT R. 56.2 motion is granted in part and denied in part. This case is remanded 
to Commerce to: (1) annul all findings and conclusions made pursuant to the duty absorp- 
tion inquiries conducted for this review; (2) match Barden-FAG’s United States sales to 
similar home market sales before resorting to CV; and (3) recalculate Barden-FAG’s 
dumping margin without regard to the results of the below-cost test. Commerce is af- 
firmed in all other respects. 

{[RHP-NSK’s motion is granted in part and denied in part. Barden-FAG’s motion is 
granted in part and denied in part. Case remanded. | 


(Dated August 3, 2000) 


Lipstein, Jaffe & Lawson, L.L.P (Robert A. Lipstein, Matthew P Jaffe and Grace W. 
Lawson) for RHP-NSK. 

Grunfeld, Desiderio, Lebowitz & Silverman LLP (Max F. Schutzman, Andrew B. 
Schroth and Mark E. Pardo) for Barden-FAG. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis, Assistant Director); of counsel: Mark A. Barnett, Stacy J. Ettinger, Patrick V. 
Gallagher, Myles S. Getian and David R. Mason, Office of the Chief Counsel for Import 
Administration, United States Department of Commerce, for defendant. 

Stewart and Stewart (Terence P Stewart, Wesley K. Caine, Geert De Prest and Lane S. 
Hurewitz) for The Torrington Company. 


OPINION 


TsoucaLas, Senior Judge: Plaintiffs, RHP Bearings Ltd., NSK Bear- 
ings Europe Ltd. and NSK Corporation (collectively “RHP-NSK”), The 
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Barden Corporation (U.K.) Ltd., The Barden Corporation and FAG 
Bearings Corporation (collectively “Barden-FAG”) move pursuant to 
USCIT R. 56.2 for judgment upon the agency record challenging various 
aspects of the United States Department of Commerce, International 
Trade Administration’s (“Commerce”) final determination, entitled 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, Germany, Italy, Japan, Romania, Singapore, 
Sweden and the United Kingdom; Final Results of Antidumping Duty 
Administrative Reviews (“Final Results”), 62 Fed. Reg. 54,043 (Oct. 17, 
1997), as amended, Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Ro- 
mania, Singapore, Sweden and the United Kingdom; Amended Final 
Results of Antidumping Duty Administrative Reviews (“Amended Final 
Results”), 62 Fed. Reg. 61,963 (Nov. 20, 1997). 

Specifically, RHP-NSK claims that Commerce erred in: (1) deducting 
United States repacking expenses as direct selling expenses; (2) calcu- 
lating profit for constructed value (“CV”); (3) denying a partial, price- 
based level of trade (“LOT”) adjustment to normal value (“NV”); and 
(4) conducting a duty absorption inquiry for the subject review. 

Barden-FAG claims that Commerce erred in: (1) calculating profit for 
CV; (2) failing to match United States sales to “similar” home market 
sales prior to resorting to CV when all home market sales of identical 
merchandise have been disregarded; (3) conducting a duty absorption 
inquiry for the subject review; and (4) conducting a below-cost sales test 


and disregarding certain home market sales pursuant to the results of 
this test. 


BACKGROUND 

This case concerns the seventh review of the antidumping duty order 
on antifriction bearings (other than tapered roller bearings) and parts 
thereof (“AFBs”) imported to the United States from the United King- 
dom during the review period of May 1, 1995 through April 30, 1996.! 
Commerce published the preliminary results of the subject review on 
June 10, 1997. See Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Ro- 
mania, Singapore, Sweden and the United Kingdom; Preliminary Re- 
sults of Antidumping Duty Administrative Reviews and Partial 
Termination of Administrative Reviews (“Preliminary Results”), 
62 Fed. Reg. 31,566. Commerce issued the Final Results on October 17, 
1997, see Final Results, 62 Fed. Reg. at 54,043, and amended them on 
November 20, 1997, see Amended Final Results, 62 Fed. Reg. at 61,963. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 


1 Since the administrative review at issue was initiated after December 3 1, 1994, the applicable law is the antidump- 
ing statute as amended by the Uruguay Round Agreements Act (“URAA”), Pub. L. No. 103-465, 108 Stat. 4809 (1994) 
(effective January 1, 1995). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) (citing URAA 
§ 291(a)(2), (b) (noting effective date of URAA amendments)). 
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STANDARD OF REVIEW 


The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B)(i) (1994); see NTN Bearing Corp. of America 
uv. United States,24 CIT _,_ ___, Slip Op. 00-64, at 8-10 (June 5, 
2000) (detailing Court’s standard of review in antidumping proceed- 
ings). 


DISCUSSION 


I. Commerce’s Treatment of RHP-NSK’s United States Repacking 
Expenses as Direct Selling Expenses 
A. Background 


An antidumping duty is imposed upon imported merchandise when 
(1) Commerce determines such merchandise is being dumped, that is, 
sold or likely to be sold in the United States at less than fair value, and 
(2) the International Trade Commission determines that an industry in 
the United States is materially injured or is threatened with material 
injury. See 19 U.S.C. § 1673 (1994); 19 U.S.C. § 1677(34) (1994). To de- 
termine in an investigation or an administrative review whether there 
is dumping, Commerce compares the price of the imported merchandise 
in the United States to the NV for the same or similar merchandise in 
the home market. See 19 U.S.C. § 1677b (1994). The price in the United 
States is calculated using either an export price (“EP”) or constructed 
export price (“CEP”). See 19 U.S.C. § 1677a(a), (b) (1994). 

The Statement of Administrative Action? (“SAA”) accompanying the 
Uruguay Round Agreements Act (“URAA”) clarifies that Commerce 
will classify the price of a United States sales transaction as an EP if “the 
first sale to an unaffiliated purchaser in the United States, or to an unaf- 
filiated purchaser for export to the United States, is made by the produc- 
er or exporter in the home market prior to the date of importation.” H.R. 
Doc. No. 103-316, at 822 (1994). On the other hand, “[i]f, before or after 
the time of importation, the first sale to an unaffiliated person is made 
by (or for the account of) the producer or exporter or by a seller in the 
United States who is affiliated with the producer or exporter,” then 
Commerce will classify the price of a United States sales transaction asa 
CEP Id.; 19 U.S.C. § 1677a(b). 

Commerce then makes adjustments to the starting price used to es- 
tablish EP or CEP by adding: (1) packing costs for shipment to the 
United States, if not already included in the price; (2) import duties 
which have been rebated or not collected due to exportation of the sub- 
ject merchandise to the United States; and (3) certain countervailing 


2 The Statement of Administrative Action represents “an authoritative expression by the Administration concern- 
ing its views regarding the interpretation and application of the Uruguay Round agreements.” H.R. Doc. No. 103-316, 
at 656 (1994). “[I]t is the expectation of the Congress that future Administrations will observe and apply the inter- 
pretations and commitments set out in this Statement.” Id.; see also 19 U.S.C. § 3512(d) (1994) (“The statement of 
administrative action approved by the Congress * * * shall be regarded as an authoritative expression by the United 
States concerning the interpretation and application of the Uruguay Round Agreements and this Act in any judicial 
proceeding in which a question arises concerning such interpretation or application.”). 
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duties if applicable. See 19 U.S.C. §1677a(c)(1)(A)-(C); SAA at 823. Also, 
for both EP and CEP Commerce will reduce the starting price by the 
amount, if any, included in such price that is attributable to: “(1) trans- 
portation and other expenses, including warehousing expenses, in- 
curred in bringing the subject merchandise from the original place of 
shipment in the exporting country to the place of delivery in the United 
States; and (2) * * * export taxes or other charges imposed by the export- 
ing country.” SAA at 823; see 19 U.S.C. § 1677a(c)(2)(A), (B). 

Moreover, Commerce must reduce the price used to establish CEP by 
any of the following amounts associated with economic activities occur- 
ring in the United States: (1) commissions paid in “selling the subject 
merchandise in the United States”; (2) direct selling expenses, that is, 
“expenses that result from, and bear a direct relationship to, the sale, 
such as credit expenses, guarantees and warranties”; (3) “any selling ex- 
penses that the seller pays on behalf of the purchaser” (assumptions); 
(4) indirect selling expenses, that is, any selling expenses not deducted 
under any of the first three categories of deductions; (5) certain ex- 
penses resulting from further manufacture or assembly (including addi- 
tional material and labor) performed on the merchandise after its 
importation into the United States; and (6) profit allocated to the 
expenses described in categories (1) through (5). 19 US.C. 
§ 1677a(d)(1)—-(3); see SAA at 823-24. 

In this case, RHP-NSK delivered the subject merchandise to unaffili- 
ated customers in the United States from warehouses owned and 
operated by NSK Corporation. See RHP-NSK’s Resp. to Sect. C Ques- 
tionnaire, Investigation No. A-412-801, Admin. Rev. 5/1/95-4/30/96, at 
49 (Sept. 10, 1996). RHP-NSK normally ships merchandise in its origi- 
nal containers from its United States warehouse, however, in some 
instances, it repacked the merchandise to accommodate orders for 
smaller distributors. See id. 

For the price of the subject merchandise in the United States, Com- 
merce used EP or CEP as appropriate, and calculated such prices “based 
on the packed [free on board], [cost, insurance, and freight], or delivered 
price to unaffiliated purchasers in, or for exportation to, the United 
States.” Preliminary Results, 62 Fed. Reg. at 31,569. Commerce also 
made deductions for: (1) discounts and rebates; and (2) any movement 
expenses in accordance with 19 U.S.C. § 1677a(c)(2)(A). See id. In calcu- 
lating CER Commerce made additional adjustments in accordance with 
§ 1677a(d)(1)-(3) by: (1) “deducting selling expenses associated with 
economic activities occurring in the United States, including commis- 
sions, direct selling expenses, indirect selling expenses, and repacking 
expenses in the United States”; (2) “deduct[ing] the cost of any further 
manufacture or assembly,” where appropriate; and (3) “adjust[ing] for 
profit allocated to these expenses.” Jd. In particular, in adjusting CEP 
Commerce deducted RHP-NSK’s United States repacking expenses as 
direct selling expenses under § 1677a(d)(1)(B), rather than as moving 
expenses under § 1677a(c)(2)(A), because it determined that repacking 





U.S. COURT OF INTERNATIONAL TRADE 205 


“was performed on individual products in order to sell the merchandise 
to the unaffiliated customer in the United States. Presumably, if a re- 
spondent could have sold the merchandise without repacking it, the re- 
spondent would have done so. Thus, it is an expense associated with 
selling the merchandise.” Final Results, 62 Fed. Reg. at 54,067. 


B. Contentions of the Parties 


RHP-NSK argues, as it did in the Final Results, see id., that Com- 
merce erred in deducting RHP-NSK’s United States repacking expenses 
as direct selling expenses pursuant to § 1677a(d)(1)(B). See RHP-NSK’s 
Mem. Supp. Mot. J. Agency R. (““RHP-NSK’s Mem.”) at 12-14. Accord- 
ing to RHP-NSK, the United States repacking constitutes an expense in- 
cident to bringing the subject merchandise from the original place of 
shipment in the United Kingdom to the place of delivery in the United 
States and, therefore, should have been (1) classified and deducted as an 
expense under § 1677a(c)(2)(A), and (2) excluded from the pool of selling 
expenses Commerce uses to determine CEP profit. See id.; 19 U.S.C. 
§ 1677a(d)(3), (f)(2)(B) (calculating CEP profit based on the profit allo- 
cated to expenses described in § 1677a(d)(1)-(2)). 

Specifically, RHP-NSK claims that § 1677a(c)(2)(A) is not limited to 
moving expenses, but includes expenses required for transporting the 
goods from RHP-NSK’s United States warehouses into the hands of car- 
riers for delivery to United States customers. See RHP-NSK’s Reply 
Mem. Supp. Mot. J. Agency R. (““RHP-NSK’s Reply”) at 2. RHP-NSK as- 
serts that the cost of United States repacking is such a § 1677a(c)(2)(A) 
expense because the goods cannot be transported unless RHP-NSK first 
breaks open the transpacific shipping packages, selects the specific 
items ordered and then repacks those items for shipment to the custom- 
er’s United States location. See id. at 3-4. RHP-NSK clarifies that this 
result does not change simply because the United States repacking may 
be directly related to particular sales. See id. at 3. RHP-NSK notes that 
§ 1677a(c)(2)(A) does not preclude the deduction of expenses directly re- 
lated to a particular sale; rather, the statute includes “any additional 
costs, charges, or expenses,” either direct or indirect, incident to bring- 
ing the subject merchandise from Japan to the United States customer. 
See id. (quoting § 1677a(c)(2)(A)). RHP-NSK contends, for instance, 
United States inland freight from its United States warehouse to United 
States unaffiliated customers, even though directly related to particular 
sales to such customers, nevertheless constitutes a § 1677a(c)(2)(A) ex- 
pense. See id. Thus, RHP-NSK asserts that United States repacking ex- 
pense should similarly be treated as § 1677a(c)(2)(A) expenses even 
though it may be directly related to particular sales. See id. 

Finally, RHP-NSK claims that United States repacking does not 
otherwise meet the definitional criteria of § 1677a(d)(1)(B) direct sel- 
ling expenses such as credit expenses, guarantees and warranties. See 
id. RHP-NSK notes that such expenses assist in selling products, but do 
not involve transporting goods from the United Kingdom to the United 
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States unaffiliated customer as do United States repacking expenses. 
See id.; RHP-NSK’s Mem. at 13. 

Although agreeing with RHP-NSK’s contention that United States 
inland freight (warehouse to customer) charges are clearly transporta- 
tion expenses and thus deductible pursuant to § 1677a(c)(2)(A), Com- 
merce responds, as it did in the Final Results, that RHP-NSK’s United 
States repacking expenses bear no relationship to “moving the mer- 
chandise from one point to another,” as established by the fact that the 
merchandise was moved from the exporting country to the United 
States prior to repacking.” Def.’s Mem. in Partial Opp’n to Pls.’ Mots. J. 
Agency R. (“Def.’s Mem.”) at 39 (quoting Final Results, 62 Fed. Reg. at 
54,067). Commerce also contends that § 1677a(d)(1)(B) does not limit 
direct selling expenses deducted from CEP to credit expenses, guaran- 
tees or warranties; rather, the statute reduces CEP by the amount ofany 
selling expenses which result, and bear a direct relationship to, selling 
expenses in the United States. See id. at 39. Since RHP-NSK’s repacking 
“‘was performed on individual products in order to sell the merchandise 
to the unaffiliated customer in the United States,’” Commerce asserts 
that it properly treated the repacking expenses as direct selling ex- 
penses pursuant to § 1677a(d)(1)(B). Jd. (quoting Final Results, 62 Fed. 
Reg. at 54,067). 

The Torrington Company (“Torrington”) generally agrees with Com- 
merce’s arguments. See Torrington’s Resp. to Pls.’ Mots. J. Agency R. 
(“Torrington’s Resp.”) at 21-23. Torrington notes, as it did in the Final 
Results, that RHP-NSK reported that it normally does not require re- 
packing for its United States sales, but performed repacking “in order to 
sell the merchandise to the unaffiliated customer in the United States.” 
Id. at 22. Torrington asserts that since RHP-NSK’s response is consis- 
tent with Commerce’s treatment of RHP-NSK’s repacking expenses as 
selling rather than movement expenses, Commerce properly included 
RHP-NSK’s repacking expenses in its calculation of CEP profit. See id. 


C. Analysis 


The Court finds that RHP-NSK’s United States repacking expenses 
were not incident to bringing the subject merchandise from the original 
place of shipment in the United Kingdom to the place of delivery in the 
United States. Rather, such expenses were clearly direct selling ex- 
penses. 

Direct selling expenses under § 1677a(d)(1)(B) are not limited to cred- 
it expenses, guarantees and warranties, but include “expenses which re- 
sult from and bear a direct relationship to the particular sale in 
question.” SAA at 823 (defining direct selling expenses). In this case, the 
particular sales in question concerned orders for smaller distributors. 
Although RHP-NSK reported that it normally does not perform repack- 
ing for United States sales (that is, it usually ships merchandise from its 
United States warehouse in its original containers), RHP-NSK ac- 
knowledged that it did some repacking to accommodate orders for 
smaller distributors. See RHP-NSK’s Resp. to Sect. C Questionnaire, In- 
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vestigation No. A-412-801, Admin. Rev. 5/1/95-4/30/96, at 49 (Sept. 10, 
1996). The Court finds, therefore, as Commerce did in the Final Results, 
that RHP-NSK’s repacking is an “expense associated with selling the 
merchandise.” 62 Fed. Reg. at 54,067. 

Accordingly, the Court concludes that Commerce properly treated 
and deducted RHP-NSK’s United States repacking expenses as direct 
selling expenses pursuant to § 1677a(d)(1)(B) rather than as trans- 
portation or other expenses pursuant to § 1677a(c)(2)(A). 


II. Commerce’s CV Profit Calculation 


Commerce applied the preferred method in 19 U.S.C. § 1677b(e)(2)(A) 
to calculate CV profit. Specifically, Commerce calculated an actual profit 
ratio for Barden-FAG and RHP-NSK. First, Commerce subtracted costs 
and expenses from the home market price in order to calculate the profit 
for each sale of the foreign like product in the ordinary course of trade. 
Commerce then aggregated the profit for all sales at the same LOT and 
divided this profit by the exporter’s or producer’s aggregate cost totals 
for the same sales. See Def.’s Mem. at 12-13 (citing Preliminary Results, 
62 Fed. Reg. at 31,571). In calculating CV profit, Commerce excluded be- 
low-cost sales. See Final Results, 62 Fed. Reg. at 54,063. 


A. Contentions of the Parties 


Barden-FAG and RHP-NSK contend that Commerce acted contrary 
to the plain meaning of 19 U.S.C. § 1677b(e)(2)(A) in calculating CV 
profit on an aggregated “class or kind” basis while disregarding sales 
outside the ordinary course of trade. See Barden-FAG’s Mem. Supp. 
Mot. J. Agency R. (“Barden-FAG’s Mem.”) at 5-11; RHP-NSK Mem. at 
15-24. Plaintiffs maintain that the statute permits Commerce to use an 
aggregated CV profit calculation only if no below-cost sales are disre- 
garded in the calculation. See id. 

Commerce maintains that it applied a reasonable interpretation of 
§ 1677b(e)(2)(A) and properly based CV profit on aggregate profit data 
of all foreign like products under consideration for NV while disregard- 
ing below-cost sales. See Def.’s Mem. at 11-22. Torrington generally 
agrees with Commerce’s contentions. See Torrington’s Resp. at 12-14. 
B. Analysis 

In RHP Bearings Ltd. v. United States,23 CIT __, 83 F. Supp. 2d 
1322 (1999), this Court held, inter alia, that Commerce’s CV profit 
methodology, which consists of using the aggregate data of all foreign 
like products under consideration for NV, is consistent with the anti- 
dumping statute. Since Barden-FAG’s and RHP-NSK’s arguments and 
the methodology at issue in this case are practically identical to those 
presented in RHP Bearings, the Court adheres to its reasoning in RHP 
Bearings and, therefore, finds Commerce’s CV profit methodology to be 
in accordance with law. Furthermore, since the methodology in 
§ 1677b(e)(2)(A) explicitly requires that only sales “in the ordinary 
course of trade” be included in the calculation, and below-cost sales that 
were disregarded in determining NV are not part of the “ordinary 
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course of trade,” the exclusion of below-cost sales was appropriate. See 
19 US.C. §§ 1677(15), 1677b(b)(1). 


III. Commerce’s Denial ofa Partial, Price-based LOT Adjustment to NV 
for RHP-NSK’s CEP Sales 


A. Background 


During this review, Commerce applied a CEP offset under 19 U.S.C. 
§ 1677b(a)(7)(B) to NV for all of RHP-NSK’s CEP sales. See Antifriction 
Bearings from United Kingdom: NSK/RHP Bearings Ltd. (NSK/RHP) 
Preliminary Results Analysis Mem. Seventh Administrative Review 
5/1/95-4/30/96 (Mar. 28, 1997) (Case No. A-412-801) at 3. In reaching 
this result, Commerce first determined for RHP-NSK that there was 
one CEP LOT and two home market LOTs, and that the CEP LOT was 
not the same as either home market LOT. See id. Commerce found that 
“(b]ecause the home market levels of trade were different from the CEP 
level of trade, [it] could not match to sales at the same level of trade in 
the home market nor could [it] determine a level-of-trade adjustment 
based on NSK-RHP’s home market sales.” Jd. Commerce also deter- 
mined that there was “no other information that provides an appropri- 
ate basis for determining a level-of-trade adjustment.” Jd. For 
RHP-NSK’s CEP sales, therefore, Commerce “determined NV at the 
same level of trade as the [United States] sale to the unaffiliated custom- 
er and made a CEP offset adjustment in accordance with” 
§ 1677b(a)(7)(B). Id. Moreover, contrary to RHP-NSK’s contentions, 
Commerce concluded that no provision of the antidumping statute pro- 
vides for a “partial” LOT adjustment “between two home market 
[LOTs] where neither level is equivalent to the level of the [United 
States] sale.” Final Results, 62 Fed. Reg. at 54,056-57. 


B. Contentions of the Parties 


RHP-NSK agrees with the manner in which Commerce determined 
the LOT of its CEP for NV transactions. See RHP-NSK’s Mem. at 25. In 
particular, RHP-NSK agrees that Commerce properly used the CEP as 
adjusted for § 1677a(d) expenses prior to its LOT analysis. RHP-NSK, 
however, argues that Commerce should have granted it a “partial,” 
price-based LOT adjustment. See id. at 27. 

RHP-NSK first notes that Commerce found two LOTs in the home 
market, one corresponding to original equipment manufacturers 
(“OEM”) sales and the other to after market (“AM”) sales. See id. at 27. 
RHP-NSK also agrees that when Commerce matched CEP sales to home 
market OEM sales, Commerce correctly applied a CEP offset because 
there was no basis for quantifying a price-based LOT adjustment for 
CEP to OEM NV matches. See id. Further, RHP-NSK agrees that “Com- 
merce correctly concluded that there was no record information that 
would allow Commerce to quantify the downward price adjustment to 
adjust fully the AM NV [LOT] to the CEP [LOT].” Jd. Nevertheless, 
RHP-NSK disagrees with Commerce’s decision to apply a CEP offset 
when Commerce matched CEP sales to home market AM saies. In these 
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situations, RHP-NSK argues that § 1677b(a)(7)(A) and the SAA direct 
Commerce to calculate a partial, price-based LOT adjustment to NV for 
CEP sales measured by the price differences between OEM and AM 
LOTs. See id. at 27-28. 

RHP-NSK notes that the statute directs Commerce to adjust NV for 
any difference between CEP and NV “‘wholly or partly’” due to a differ- 
ence in LOT between CEP and NV. Id. at 27 (quoting § 1677b(a)(7)(A)). 
RHP-NSK also notes that § 1677b(a)(7)(B) indicates a CEP offset 
should only be used in the total absence of price-based LOT adjust- 
ments. See id. at 27-28. Accordingly, RHP-NSK claims that since there 
was evidence for quantifying price differences between OEM and AM 
LOTs, Commerce’s failure to calculate a price-based LOT adjustment 
that partly accounted for such LOT differences violated the plain lan- 
guage of § 1677b(a)(7)(A). See RHP-NSK’s Reply at 11-12. 

Commerce argues that it properly denied a partial LOT adjustment 
and applied a CEP offset to NV for all of RHP-NSK’s CEP transactions. 
See id. at 40-46. Contrary to RHP-NSK’s reading of § 1677b(a)(7)(A), 
Commerce asserts that the statute only provides for a LOT price-based 
adjustment to NV based upon price differences in the home market be- 
tween the CEP LOT and NV LOT when the differences can be quanti- 
fied. See id. at 43. Commerce claims that the statute does not authorizea 
LOT price-based adjustment based upon different LOTs in the home 
market when the price difference between the CEP LOT sales and the 
home market LOT sales cannot be quantified. See id.; see also Final Re- 
sults, 62 Fed. Reg. at 54,057 (explaining that Commerce does not read 
into § 1677b(a)(7)(A)’s “wholly or partly” language the authority to 
makea LOT adjustment based on differences between two home market 
LOTs where neither level is equivalent to the level of the United States 
sale). Commerce, therefore, asserts that since it reasonably interpreted 
§ 1677b(a)(7)(A), the Court should sustain its denial of a LOT adjust- 
ment and grant of a CEP offset for all of RHP-NSK’s CEP transactions. 
See Def.’s Mem. at 46. 

Torrington generally agrees with Commerce’s positions, emphasizing 
that Commerce reasonably interpreted § 1677b(a)(7)(A) as not provid- 
ing for a “partial” LOT adjustment as contended by RHP-NSK. See Tor- 
rington’s Resp. at 23-24. Torrington further argues that even if 
§ 1677b(a)(7)(A) permits a partial LOT adjustment, RHP-NSK never- 
theless failed to submit record evidence to show entitlement to such an 
adjustment. See id. at 25-26. Accordingly, Torrington contends that this 
Court should not disturb Commerce’s reasonable interpretation of the 
statute as applied to the record evidence. See id. at 26. 


C. Analysis 


The Court notes that this issue has already been decided in NTN 
Bearing,24CIT at __, Slip Op. 00-64, at 44. As this Court decided in 
NTN Bearing, Commerce’s decision to deny RHP-NSK a partial, price- 
based LOT adjustment measured by price difference between home 
market OEM and AM sales was in accordance with law. There is no indi- 
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cation in § 1677b(a)(7)(A) that the pattern of price differences between 
two LOTs in the home market, absent a CEP LOT in the home market, 
justifies a LOT adjustment. Rather, Commerce’s interpretation of 
§ 1677b(a)(7)(A) as only providing a LOT adjustment based upon price 
differences in the home market between the CEP LOT and the NV LOT 
was reasonable, especially in light of the existence of the CEP offset to 
cover situations such as those at issue here. 


IV. Commerce’s Duty Absorption Inquiry 
A. Background 


Title 19, United States Code, § 1675(a)(4) (1994) provides that during 
an administrative review initiated two or four years after the “publica- 
tion” of an antidumping duty order, Commerce, if requested by a domes- 
tic interested party, “shall determine whether antidumping duties have 
been absorbed by a foreign producer or exporter subject to the order if 
the subject merchandise is sold in the United States through an import- 
er who is affiliated with such foreign producer or exporter.”* Section 
1675(a)(4) further provides that Commerce shall notify the Internation- 
al Trade Commission (“ITC”) of its findings regarding such duty ab- 
sorption for the ITC to consider in conducting a five-year (“sunset”) 
review under § 1675(c), andthe ITC will take such findings into account 
in determining whether material injury is likely to continue or recur if 
an order were revoked under § 1675(c). See 19 U.S.C. § 1675a(a)(1)(D) 
(1994). 

On May 31, 1996 and July 9, 1996, Torrington requested that Com- 
merce conduct a duty absorption inquiry pursuant to 19 U.S.C. 
§ 1675(a)(4) with respect to various respondents, including Barden- 
FAG and RHP-NSK, to determine whether antidumping duties had 
been absorbed during the seventh review. See Final Results, 62 Fed. 
Reg. at 54,075. 

Accordingly, Commerce conducted an inquiry and found that duty ab- 
sorption had occurred for the subject review. See id. at 54,044. In assert- 
ing authority to conduct a duty absorption inquiry under § 1675(a)(4), 
Commerce first explained that for “transition orders,” as defined in 
§ 1675(c)(6)(C) (that is, antidumping duty orders, inter alia, deemed is- 
sued on January 1, 1995), regulation 19 C.FR. § 351.213(j)(2) (1997)4 
provides that Commerce “will make a duty absorption determination, if 
requested, for any administrative review initiated in 1996 or 1998.” Id. 


3 Subsection (a)(4) of 19 U.S.C. § 1675 was added to the antidumping law by the URAA in 1994. See Pub. L. No. 
103-465, § 220, 108 Stat. 4809, 4860. 


4 The full text of 19 C.ER. § 351.213(j) (1997) provides: 
(j) Absorption of antidumping duties. 

(1) During any administrative review covering all or part of a period falling between the first and second or third 
and fourth anniversary of the publication of an antidumping order under § 351.211, or a determination under 
§ 351.218(d) (sunset review), the Secretary, if requested by a domestic interested party within 30 days of the date of 
publication of the notice of initiation of the review, will determine whether antidumping duties have been absorbed 
by an exporter or producer subject to the review if the subject merchandise is sold in the United States through an 
importer that is affiliated with such exporter or producer. The request must include the name(s) of the exporter or 
producer for which the inquiry is requested. 

(2) For transition orders defined in section 751(c)(6) of the Act, the Secretary will apply paragraph (j)(1) of this 
section to any administrative review initiated in 1996 or 1998. 
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at 54,074. Commerce also noted that although the regulation did not 
bind it for this seventh AFB review, it constitutes a public statement of 
how Commerce construes § 1675(a)(4).> See id. Commerce concluded 
that (1) because the antidumping duty order on the AFBs in this case 
has been in effect since 1989, the order is a transition order pursuant to 
§ 1675(c)(6)(C), and (2) since this review was initiated in 1996 and a re- 
quest was made, Commerce had the authority to makea duty absorption 
inquiry for the seventh review. See id. at 54,075. 


B. Contentions of the Parties 


Barden-FAG and RHP-NSK argue that Commerce lacked authority 
under § 1675(a)(4) to conduct a duty absorption inquiry for the seventh 
review of the 1989 antidumping duty orders. See Barden-FAG’s Mem. at 
12-15; RHP-NSK’s Mem. at 31-35. Barden-FAG also argues that even if 
Commerce possessed the authority to conduct such an inquiry, Com- 
merce’s methodology for determining duty absorption was contrary to 
law and, accordingly, the case should be remanded to Commerce to re- 
consider its methodology. See Barden-FAG’s Mem. at 15-18. 

Commerce argues it properly construed subsections (a) and (c) of 
§ 1675 as authorizing it to make a duty absorption inquiry for anti- 
dumping duty orders that were issued and published prior to January 1, 
1995. See Def.’s Mem. at 22-30. Commerce also asserts that it devised 
and applied a reasonable methodology for determining duty absorption. 
See id. at 30-36. Torrington generally agrees with Commerce’s conten- 
tions. See Torrington’s Resp. at 7-12. 

C. Analysis 

In SKF USA Inc. v. United States, 24 CIT __, 94 F. Supp. 2d 1351 
(2000), this Court determined that Commerce lacked statutory author- 
ity under 19 U.S.C. § 1675(a)(4) to conduct a duty absorption inquiry for 
antidumping duty orders issued prior to the January 1, 1995 effective 
date of the URAA, Pub. L. No. 103-465, 108 Stat. 4809 (1994). See id. at 
___, 94F Supp. 2d at 1357-59. The Court noted that Congress express- 
ly prescribed in the URAA that § 1675(a)(4) “must be applied prospec- 
tively on or after January 1, 1995 for 19 U.S.C. § 1675 reviews.” Id. at 
___, 94 F Supp. 2d at 1359 (citing § 291 of the URAA). 

Because the duty absorption inquiry, the methodology and the par- 
ties’ arguments at issue in this case are practically identical to those pre- 
sented in SKF USA, the Court adheres to its reasoning in SKF USA. 
The Court, therefore, finds that Commerce did not have the statutory 
authority under § 1675(a)(4) to undertake a duty absorption inquiry for 
the applicable pre-URAA antidumping duty order in dispute here. 


V. Commerce’s Matching United States Sales to “Similar” Home Market 
Sales Prior to Resorting to CV 


5 Although 19 C.ER. § 351.213()) is indicative of Commerce’s interpretation of the URAA, the regulation does not 
apply here because the administrative review in this case was initiated on June 20, 1996 pursuant to a request dated 
May 31, 1996. Commerce’s regulations that were issued pursuant to the URAA apply only to “adnunistrative reviews 
initiated on the basis of requests made on or after the first day of July, 1997.” 19 CFR Parts 351 et al., Antidumping 
Duties; Countervailing Duties; Final [R]ule, 62 Fed. Reg. 27,296, 27,416-17 (May 19, 1997). 
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Barden-FAG maintains that Commerce erred in resorting to CV with- 
out first attempting to match United States sales, that is, EP or CEP 
sales, to “similar” home market sales in instances where all home mar- 
ket sales of identical merchandise have been disregarded because they 
were out of the ordinary course of trade. See Barden-FAG’s Mem. at 
11-12. Barden-FAG maintains that a remand is necessary to bring Com- 
merce’s practice in line with the United States Court of Appeals for the 
Federal Circuit’s (“CAFC”) decision in Cemex, S.A. v. United States, 133 
F.3d 897, 904 (Fed. Cir. 1998). Commerce agrees with Barden-FAG. See 
Def.’s Mem. at 22. 

The Court agrees with Barden-FAG and Commerce. In Cemex, the 
CAFC reversed Commerce’s practice of matching a United States sale to 
CV when the identical or most similar home market model failed the 
cost test. See 133 F3d at 904. The CAFC stated that “[t]he plain lan- 
guage of the statute requires Commerce to base foreign market value 
[(now NV)] on nonidentical but similar merchandise [(foreign like prod- 
uct under post-URAA law)] * * * rather than [CV] when sales of identi- 
cal merchandise have been found to be outside the ordinary course of 
trade.” Id. In light of Cemex, this matter is remanded so that Commerce 
can first attempt to match United States sales to similar home market 
sales before resorting to CV. 


VI. Commerce’s Below-Cost Sales Test for Barden-FAG 


A. Background and Contentions of the Parties 


Commerce conducted a below-cost test for Barden-FAG and disre- 
garded some home market sales. See Final Results, 62 Fed. Reg. at 
54,073. Barden-FAG contends that there was no allegation of below-cost 
sales, and under this Court’s decision in FAG (U.K.) Ltd. v. United States 
(“FAG U.K.”),22CIT__, 24 F Supp. 2d 297 (1998), the absence of such 
an allegation renders Commerce’s use of below-cost data unlawful. See 
Barden-FAG’s Mem. at 19. Barden-FAG contends that this Court must 
instruct Commerce to disregard below-cost sales to conform with FAG 
U.K. See Barden-FAG’s Mem. at 19. 

In the Final Results, Commerce stated that it could not disregard the 
fact that it found that Barden-FAG was selling its products below cost. 
See 62 Fed. Reg. at 54,073. In its brief to this Court, however, Commerce 
changed its position and agrees with Barden-FAG that its actions were 
unlawful and asks that the Court remand the issue with instructions to 
recalculate Barden-FAG’s margin without regard to the results of the 
below-cost sales test in order to comply with FAG U.K. See Def.’s Mem. 
at 36-37. 

Torrington contends that because data is available regarding Barden- 
FAG’s below-cost sales, it should be used regardless of how Commerce 
discovered the sales. See Torrington’s Resp. at 17-18. Torrington be- 
lieves it is irrelevant that Commerce discovered these sales because Bar- 
den-FAG provided the information rather than because of an inquiry 
designed to find such sales. See id. at 19-20. 
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B. Analysis 


Section 1677b(b)(1) provides that Commerce is empowered to disre- 
gard sales in the determination of NV if several preconditions are met. 
First, Commerce must have “reasonable grounds to believe or suspect 
that sales of the foreign like product under consideration for the deter- 
mination of normal value have been made at prices which represent less 
than the cost of production of that product.” 19 U.S.C. § 1677b(b)(1). 
“Reasonable grounds to believe or suspect” exist in two circumstances 
described in § 1677b(b)(2)(A): 


There are reasonable grounds to believe or suspect that sales of 
the foreign like product were made at prices that are less than the 
cost of production of the product, if— 

(i) in an investigation initiated under section 1673a of this 
title or a review conducted under section 1675 of this title, an 
interested party * * * provides information, based upon ob- 
served prices or constructed prices or costs, that sales of the 
foreign like product under consideration for the determination 
of normal value have been made at prices which represent less 
than the cost of production of the product; or 

(ii) in a review conducted under section 1675 of this title in- 
volving a specific exporter, the administering authority disre- 
garded some or all of the exporter’s sales pursuant to 
paragraph (1) in the investigation or if a review has been com- 
pleted, in the most recently completed review. 

Id 


If Commerce has the requisite reasonable grounds for suspicion, it 
must then determine whether “in fact, such sales were made at less than 
the cost of production.” 19 U.S.C. § 1677b(b)(1). In order to disregard 
sales made at less than the cost of production, Commerce must also find 
that they “have been made within an extended period of time in sub- 
stantial quantities, and * * * were not at prices which permit recovery of 
all costs within a reasonable period of time.” Id. 

In the Final Results, Commerce did not clearly articulate its rationale 
for conducting the below-cost test. See 62 Fed. Reg. at 54,073. Com- 
merce merely stated that it was required to disregard below-cost sales 
because “pursuant to [its] determination [in the fifth review] of below- 
cost sales by Barden in the [home market], in accordance with section 
773(b)(2)(A)(i) [1677b(b)(2)(A)(i)] of the Tariff Act,” Commerce had the 
authority in the instant review to request cost information and apply 
the cost test. Jd. Commerce did not point to the “reasonable grounds,” 
if any, it had to suspect that Barden-FAG was making below-cost sales in 


6 In the fifth review, Commerce had conceded that it did not have the requisite reasonable grounds to suspect that 
Barden-FAG made sales below cost, but had conducted the test because of information it received when it improperly 
collapsed the data of FAG and Barden-FAG. See Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, Germany, Italy, Japan, Singapore, Sweden, and the United Kingdom; Final Results of Anti- 
dumping Duty Administrative Reviews and Partial Termination of Administrative Reviews (“AFBV”), 61 Fed. Reg. 
66,472, 66,490 (Dec. 17, 1996). In FAG (U.K.) Ltd. v. United States (“FAG U.K.”),22CIT__, 24 F. Supp. 2d 297 (1998), 
this Court invalidated the results in AFBV of Commerce's below-cost test with respect to Barden-FAG because this 
Court found that it was unlawful for Commerce to conduct such a test without “reasonable grounds to believe or sus- 
pect” that Barden-FAG made below-cost sales. See FAG U.K.,22 CIT at__, 24 F. Supp. 2d at 300. FAG U.K. was de- 
cided under the law as it existed prior to the URAA amendments. See id. at 298 n.1. 
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the instant review, and the Court will not guess why Commerce decided 
to conduct the below-cost test.? Moreover, subsection (i) and (ii) of 
§ 1677b(b)(2)(A) define what constitutes sufficient evidence with which 
to form reasonable suspicion, and there is no evidence in the Final Re- 
sults that Commerce relied on the type of information required to form 
the “reasonable grounds to believe or suspect” that below-cost sales ex- 
isted before it initiated the investigation. 

Because Commerce’s determination is unsupported by substantial 
evidence on the record, the Court remands this issue to Commerce and 
instructs it to recalculate Barden-FAG’s dumping margin without re- 
gard to the results of the below-cost test. 


CONCLUSION 


This case is remanded to Commerce to: (1) annul all findings and con- 
clusions made pursuant to the duty absorption inquiry conducted for 
this review; (2) match Barden-FAG’s United States sales to similar 
home market sales before resorting to CV; and (3) recalculate Barden- 
FAG’s dumping margin without regard to the results of the below-cost 
test. Commerce’s final determination is affirmed in all other respects. 


7 Indeed, the Supreme Court has opined: 


If the administrative action is to be tested by the basis upon which it purports to rest, that basis must be set forth 
with such clarity as to be understandable. It will not do for a court to be compelled to guess at the theory underlying 
the agency’s action; nor can a court be expected to chisel that which must be precise from what the agency has left 

vague and indecisive. In other words, ‘We must know what a decision means before the duty becomes ours to say 
whether it is right or wrong.’ 


SEC v. Chenery Corp., 332 U.S. 194, 196-97 (1947) (quoting United States v. Chicago, M., St. P & PR. Co., 294 U.S. 499 
(1935)). 
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